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CHAPTER ONE
ERRONEOUS INTERTATION OF MITIGATING
CIRCUMSTANCES IN SENTENCING
INTRODUCTION

A highly effective criminal justice system is thdrpary necessity of any country to meet the nexds
the public for a safe just society. The right apggioto sentencing and corrections emphasizes $airne
effective protection of public safety ,flexible aimividualized approaches to sentencing and policy
decision making based on evidence of what workedace crime .

The sentencing decision is one of the most comgiédesisions that a court is required to make There fo
the criminal justice system of a country shouldgize that offences are committed by a wide waoét
persons in widely varying circumstances, and foesejudges are give the discretion to determine
individualized sentences .the fundamental purpdsseatencing is to contribute, along with crime
prevention initiatives, to respect for the law @¢hd maintenance of a just peaceful and safe sobiety
imposing sanctions that have one or more of theifip@bjectives of the criminal laws of the countr

1.1 CRIMINAL SANCTIONS

Criminal law is distinctive for the uniquely sermpotential consequences or sanctions for failure t
abide by its rules every crime is composed of arahelements .

Capital punishment may be imposed in some jurigdist for most serious crimes physical or
corporal punishment may be imposed such as whippinganing although these punishments are
prohibited in much of the world individuals may bearcerated in prison or jail in a variety of
conditions depending on the jurisdictiofconfinement may be solitary length of incarceratioay
vary for day to life Government supervision mayitmposed. Including house arrest, and conducts
may be required to conform to particularized gdide as imposed seizing money or property form a
person convicted of a crime?

1.1.1. PURPOSE OF CRIMINAL PUNISHMENT

Five objectives are widely accepted for enforent of the criminal punishment. T



They are, retribution, deterrence, incapacitatioehabilitation and restitution jurisdictions may
differed on the value to placed on each.

Retribution: punishment is imposed as repaymentevenge for the offense committé&timinals
ought to suffer in some way. this is the most wyds#en goal criminals have improper advantage, or
inflicted unfair detriment upon others and consedyethe criminal law will put criminals at some
unpleasant disadvantage to “balance the scale’l@esopmit to the law to receive the right not to be
murdered and if people contravene these laws, shenender the right granted to them by the law
Thus, orlle who murders may be murders himself t&ldneory includes the idea of” righting the
balance™

Deterrence : the process of discouraging certdiavier, particularly by fear; especially, as a goil
criminal law, the prevention of criminal behavioly Hear of punishment®Thus it is the
discouragement of criminals behavior on the pakrafwn offenders and of the public by the threat
of punishment. There are two aspects to deterréfiben an offender is punished by imprisonment
the intention is to deter the offender from contimif further offences, not only during the peridd o
incapacitation, but also following his release freonfinement. This is specific deterreric€his
indicates the belief that punishment brings albauteficial changes in the behavior of the perdon o
the person who had undergone the punishment .orotthexr hand, it is believed that punishing
criminal will have desirable effect by deterring wia be offenders from committing crimes .This is
general deterrencé .

Incapacitation: Designed simply to keep criminal away from sogigt that the public is protected
from their misconducfThis is often achieved through prison sentencefatoand the death penalty
or punishment have served the same purpose. Ththigfvay .the society can be secured from the
disturbance by the criminal so that ,if convictdtbder is sent to prison, society can feel safé an
confident that the criminal will not be committifigrther crimes.

Rehabilitation :The process of seeking to improve a criminalgattar and outlooks so that he or
she can function in society without committing atleemes rehabilitation is a traditional theory of
punishment, along with deterrence and retributidine fourth and last major objective on which
judges may based their sentencing decision is iighgbn .

Rehabilitation has a wide support, because inpasison to other sentencing philosophies, it takes
positive approach in eliminating criminal behavibhe supporters rehabilitation argue that unlile th
false hope of deterrence and the temporary meaafrestribution. Rehabilitation is the only
humanitarian mechanism in modifying the criminahdéor of an offendel’

Restitution : This is a victim-oriented theory of punishmemnhe goal is to repair, through state
authority hurt inflicted on the victim by the offéer for example, one who embezzles will be required
to repay the amount improperly acquired.

1.1.2. PURPOSE OF PUNISHMENT UNDER THE CRIMINAL LAW OF 200 4 FDRE-
GOVERNMENT

The principles of criminal law regarding the purposf punishment discussed above are clearly
incorporated in art.1 of the Criminal code of 20li4ets out the specific objectives of the codthin
following way:

Art 1. Objective and purpose:

The purpose of the criminal code of the federal democratic republic of Ethiopia is to ensure order,
peace and the security of the state, its peoples, and inhabitants for the public good.



It aims at the prevention of crimes by giving due notice of the crimes and penalties prescribed by law
and should this be effective by providing for the punishment of criminalsin order to deter them from
committing another rime and make them a lesson to other, or by providing for their reform and
measures to prevent the commission of further crimes ™

From reading of Art 1,0ne can view the major knaawmd distinctively applied purposes of criminal
law-deter, prevention, reform, and lesson for athié, strengthen the provision(i.e. Art 1),Arti8@
provides that, the penalties and measures shoultppked for those who do not abide by rule of
article 1 of same law. Article 87 widely providest a

The penalties and measures providethisycode must be applied in accordance with the
spirit of this code and so as to achieve the puwrjitdsas in view (Art.).

The penalties and measures shall always be inkgepth the respect due to human dignity.

Besides these art 106 ( i.e. simple imprisonment) article 108 i.e. Rigorous imprisonment also
designed simply to keep criminals away from thdetgcso the public is protected from their miscoctdu
behavior and act of committing further crime . Tidsachieved through both type of penalties that
entailing loss of liberty (i.e. simple imprisonmentd rigorous imprisonment)

1.1.3. DETERMINATION OF SENTENCES

A sentence is the judgment that accounts formalbyguncement after finding a criminal wrong doer.
The terms minimum and maximum may serve to markwioeextremes of question, which require equal
attention'*As common knowledge of practice of courts, senteiscgiven after trial proceeding finalized
and criminal liability is determined.

Irrespective of the sentencing philosophy ofjesl the sentence imposed is influenced, to soteaitex
by the statutory alternatives that are provideth@penal law, the facilities and the availablegpams in
the correctional system, of each courfryfhus, the competing objectives of retribution, etietnce,
isolation, and rehabilitation may be diluted to sodegree since judicial sentencing must be caoigd
within the lines provided by legislative sentencighority’®

The sentencing court determines the amount of timeoffender serves before being sententethe
court must make an actual determination of the rarmhlolays credit to which the offender is entittad
law and, if the offender is committed to state ectional institutions, forward a statement by lavhave
credited. This information is required to be in@ddwithin the journal entry imposing the sentence o
stated prison terrH.

For a convicted person who is sentenced to impmi&or ,there are numerous types of sentences, dpplie
and established by statutes we shall be conceritedhe three of them.

1.1.3.1.Indeterminate Sentence:

The indeterminate sentence is “an indefingatence of ‘not less than and ‘not more than'réate
number of years. the exact term to served is datedrby parole authorities within the minimum and
maximum limits set by the court or statute” Theximaum and minimum terms can be reduced by “good
time”(time credit, earned by inmates for good cantdd or special achievement). Parole authorittes. |
not in common use in all countries. it is not ireuso far for instance, in Ethiopia but it is conmin
countries. It is not in use, so far, for instangsirt Ethiopia, but it is quite common in countrigke USA
and other countries of the west, through its useemse to be declinind

The philosophy behind the indeterminate senténdmsed on the correctional model of punishment.
However, the assumption is that the sentence shmddt the needs of the offender. once the



rehabilitation process has been initiated, andchtitere and extent of rehabilitation is assured.ifittte
evidence warrants that he has been reformed heldstieu released. the indeterminate sentence is
preferred “because of the complexity of human bedrathe difficulty of diagnosis and uncertaintythre
predication of treatment results, the open enderh fwould delay decision on release because of the
complexity of human behavior the difficult untiletoffender has been studied and treated over a long
period of time than that available to the sentemaourt. it means that decision transferred friwn t
judge to the correction institutidn.

Legislatures” could be the cause for sentencingadises by specifying penalties such as fines @nd/
length of incarcerations for the violation of variaws they enacted. At times a comparison of piesal
indicates significant disparities .though corregtimeasures such as appeal and parole exist, ipsenalt
have often been prescribed without considering Itiesanacted for other offenses and. Thus ledislat
enactment may create disparities in some instandeéradeterminate sentence is based on the folpwin
assumption$’

1- Criminals are personally or socially disturbed @advantaged and their commission of crime
can not be considered a free choice. If this isdi&e, then setting terms commensurate with
severity of the crime is not logical.

2- Indeterminate sentences allow effective treatmemedtify socio-psychological problems which
are the root cause of crime.

3- Readiness for release varies with the individual e only be determined when the inmate is in
the institutions Nat before

1.1.3.2.Determinant Sentence:

With determinant sentence. theraffir is given a specified length of time to seather than
a range of years of months. The prisoner is outdterially release et the end of the specifia@bdeof
time Released is not dependent on the participatioreatment® Thus, determinate sentence can simply
a sentence permitting limited discretion that idelsi a fixed range of prison time.

1.1.2.3. Sentencing disparities:

Sentencing disparities have been seriouslgmmoin the criminal justice system. Sentencing aligp
means the divergence in the length and types opecable seriousness when no reasonable justificatio
can be discerned’.

1.1..2.4. Individualization of Punishment

It is becoming evident to scholars and partieshie administration of criminal justice that thesh
pervasive and complex issue is not so much thaitlefi of crimes and the manner of their proof but
rather how to obtain a more efficient and just sysbf sentencing the familiar cliché about the nied
“individualize justice “had worn thin before it wasiite clear exactly what individualization in vaki23

Truly. To individualize, the sentence in tase of any specific offender means. First tocedéffitiate
him from other offender in personality, charactcjo cultural background, the motivations of &jm
and his particular among a range of punitive, ative psychiatric and social measures, is bestptada
to solve the special set of problems presentedhlitydffender in such a way as materially to redihee
probability of his committing crimes in the futuzd.

On the other hand, the judge is confrontedoyain abstract and nameless individual, but bycamah
criminal concision of his crime and its significgnshall the judge than undertake the adjustmetiteof
punishment to the measure of surviving morality atiailable for reform and moral reinstatement?sT
would be a system of judicial individualization.25



1.1..2.5. Calculation of sentence under the crimihdaw of Ethiopia of 2004

Principles of punishment and measures desigpediminal law have to be kept in view by the daatr
the time of fixing the quantum of punishment an tia¢ure of the measure to be applied According the
following principles should be in consideration:

- In accordance with the spirit of the criminal code.
- In order to achieve the purpose of the criminalecimdterms of art 1.
- Giving due respect to human dignity.(Arts 18(1) &ad 21A) of the constitution.

The calculation of sentencing is expected to beabweticulous correlation of the general and the
special part of the criminal code (Art 88). Ongar should be given to the general principles of
general part. Such as Degrees in the commissioriroé (Art 26-31), participation in commission of
a crime (art 32-41) criminal responsibility (Art-58),and criminal guilt (Art 57-59) are some and th
definitions of specific crimes as put forward b tspecial part of the same code.26

The principle of individualization of punishmesthould be give effect to by giving due
consideration to the personal circumstances ofctfiainal such as degree of guilt, dangerous
disposition of the criminal, his antecedents, r@tnd purpose. The standards of education also are
a matter to be considered in the application ofed#nt provisions of the code the gravity of the
crime and the circumstances of its commissionta& tajor considerations in the

Determination of penalty. Careful examination ofngdeter range of punishments from the lighteshto t
severe most should be made in choosing the righispment.

The federal supreme courted shall (Art 84 ofdfhiminal code ) issue “manual relating to senterine”
order to ensure the correctness and uniformity esftencing. The courts are expected to maintain
standards as well as uniformity by conforming fidhg to the said manual, though it is not effstin
practice still.

1.1.3 DETERMINATION OF PENALTY IN CASE OF MITINGAT ION

A mitigating circumstance : is a factor or sttoa that does not justify or excuse a wrongful act
offenses but that reduces the degree of culpalitity thus may reduce the damages in civil casézeor
punishment in criminal case. A factor or situatibat does not bear on the question of a defendguliits
but that is considered by the court in imposingigtument and especially in lessening the severity of
sentence. 27

Extenuating or mitigating circumstances aemants of a material and/or personal nature which d
not affect the offender’s liability to punishmenithmay or must be taken into consideration at itime t
when sentence is passed. They pertain to the gosifithe actor as well as to the conditions surding
the commission of the offence. Depending on tbleairacter and effects, they are either general§2y
or special ( Art 83) and are laid down by law sdaenable the court to give effect to the fundatale
principles of individualization set out in (Art &hd 88). 28

1.1.3.1 factors that lead to mitigation under crimnal law of 2004 FDRE government
1.1.3.1.1. General extiating circumstances

The penalty may be reduced firstly firs tedwe ffender acted of light mindedness. Lack of
intelligence, stupidity or ignorance. The princifiehind Art 82(1(a)) is not angerous.29 Whence thi



additional requirement: the accused should preljchesve been of good character. The punishment may
be also being mitigated when the accused was peshimt high motives.

In case of sexual offences, may warrant mita@gatiSo too the consent of the victim may be take in
account if it does not constitute a justificatittris necessary that temptation

Should be grave, i.e. of such a nature and degree partially subdue the offender’s will and métke
understandable why he failed in his duty to rgsietocation.30

Generally, general extenuating circumstancesiperto the personal position of the actor as aglto
the conditions surrounding the commission of théerafe and which includes but not limited to
intelligence, simplicity of mind, motive, ignoranamoral distress, grave temptation, violent emotion
unjust insult and every circumstance before, duangd after commission of crimes may provide ground
of mitigation.

When any of the above circumstances is ptesie® court may mitigate the penalty in the manner
provided for by (art 179)on the condition that tiecumstance under consideration is not, accorttieg
social part of the code, an ingredient get or exaéing factor of the offence with respect to whibke
guestion.

of mitigation arises Art 82(2) prohibits the frckilag the same factor into account firstly as actye
circumstance and secondly as a general circumstaratber words the punishment may not be educed
twice on the same ground (reasonable honest, motivat 28 second a crime, and Art 82( 1) ( b)
motives®

1.1.3.1.2 Special extenuating circumstances

In addition to general extenuating circumstanc®e law provides for a special extenuating
circumstance which appeared in 1930 penal code.clfeumstance described in Art 83 is special as
regards its nature since it may not be invoked foyoae in any case , as well as its effects, sitice i
warrants more than ordinary mitigation32 \

According to Art. 83,the circumstances inleds an with a view to saving himself a relativeblyod
or marring ear a close friend from prosecutiomigliment, dishonor or grave injury and if the aballe
ingredient full, the law provides free mitigatios per art 180 33

1.1.3.2 Interpretation of mitigation \
1.1.3.2.1 Application of ordinary mitigation

From the very beginning of its definition mittgan is a factor that does not justify or excuseongful
actor or used as evidence rather used as reduddtipnnishment s usual Practice of courts, it cones
appear at the last stage of trial proceeding. Deiability already determined and the offengiast
convicted of the specified crime under specifiedvggion yet penalty did not impose criminal liatyili
was proved beyond reasonable doubt.

According to criminal law, where the law providég curt to mitigate the penalty, the court shalbly
and limited to (Art 179 (a-f) presently Art 179 § the minimum penalty for rigorous imprisonmenalsh
not less than the general minimum period of aneav yénich is provided under ( Article 108 ( 1) para3
Consequently, concerning rigorous imprisonment nmighment imposed less than one year or
exemption of penalty. Incase of simple imprisonnpriod laid down in special part of the code, danp



imprisonment for not less than the general mininpariod of ten than the general minimum period of
ten days as prescribed under (Art 106) and instéagimple imprisonment of less than the general
minimum period of ten days, compulsory labor oina.f34

1.1.2.3.2.2. Application of free mitigation

Incase where the law provides the, mitigatiatheut restriction of the penalty under (Art 180Giet
shall not be bound by the kind of penalty providedhe special part of this code for the crimeb&o
tried, nor by the minimum which the provision pides........ however, the court shall be bound solely
by the general minimum provided in the general mimn provided in the general part, (Art 90, 106 and
108). 35

N.B; Exception To The above citation of (art 180),

Art(83(2) provides that, if the act with which thecused person is charged was not very grave ahd if
ties in question were close and the circumstaneepiarticularly harrowing nature the court may egem
the offender from punishment irrespective of deraton line placed by (Art 910, 106, and 108). 36

Generally speaking before determining the sentémeeourt takes into consideration the seriousnéss
the offence and mitigating factors associated withoffence or personal to the assess the serissigrie
the offence all information available about theeoffes associated with it should be taken into adcou
Any aggravated factors (E.g. Racial, religious) roitigating factors (E.g. provocation, personal
circumstances ) must also be taken into considerand may lead to a more lenient penalty.

A range of other factors which might routinely ingggupon the seriousness of crime are ;

* Nature of the offence-amount of violence involved, use of weaponry yeaproperty lost
,whether offence is committed by a group or indirllly and whether it fits into the pattern of
offending making previous convictions relevant .

« Impact upon the victim -whether targeted level of vulnerabilitwhether a public servant,
abuse of extent and nature of loss and whethepesperty has been recovered , physically or
psychological injury .

« Intention and motivation —whether the offence was premeditated or spontanedusther the
offence was provoked or committed under provocattbe young person’s awareness of the
impact of his or behavior upon the victim.

« Role in the offence whether the offender was as ringleader or playethar role.

« Attitude to offence -whether the offender exhibits remorse or concernthe victim,
preparedness to make amends.

Sentencing In case of Young Offenders:

The sentencing process for children and young peoplolves a complex interplay between
3principles: the proportionality; the preventionalfending; and the welfare of the child .while
there is potential for these elements to clashsiBea balance can be principle of proportionality
establishes the appropriate program to be impose@ goung offender. Providing that the
prevention of youth crime is treated as longer mteim, welfare, proportionality and the
reduction of offending will be the likely outcomar{ 157-168 of the Criminal Code of 2004).

Collectively, these principles provide general feamork to guide the sentencing court and to
encourage flexibility in the exercise of judiciatcretion. Over time, the Federal Supreme Court



is supposed to be providing more detailed guidaasce® how the various principles should be
applied to categories of offence and offenders.

CHAPTER TWO
CASE ANALYSIS
2.1. SUMMARY OF THE CASE

- Judge Moissa Debalo

- Sefu Alemayo

- Respondent Public Prosecutor

- Appellant Temiru Gebesaa

- Origin/language Afan oromo

- Date 10/10/20/

- Court west shewa zone high ecumbo town

This is an appeal against the conviction andesemt of the woreda (lower) court dated on
6/10/2000 in criminal case file no. 02044. The dlpgpéwas charged violation of Art 627 (1)
and the woreda court found guilty of the chargdder rape and sentenced fifteen ( 15)
years.

The fact of the case is the appellant aged htwib-16 was on the date 03/06/200
approximately around 7:00 PM local time (or 1:00Aat)Tokke kutaye Woreda, Lencha
kebele and specific place Lega chonfe, committee @gainst the girl aged between 8-13
years and hynmentally defected.

The evidence of the prosecution showed thasta®d by eyewitness, firstly the victim
Fayise Debere Produced that the appellant for@hkhing her towards left side and when
she fell down raped her and as she shouted thellappran away and her parents came.
And according to the second witness, Aregu Debere,

Sisters of the victims, testified about the whinleident giving all the details of the place,
time of commission etc.

In case of medical evidence, concerning thedggppellant it was proved that he was
between 15-16 years by the clinic in the certicdated on 16/18/2000. And incase of rape
and sexual transmitted deceases (STD) it is apprthed, there is hynmentally defected and
free of STD in the certificate produced from AmiHospital dated on 12/9/2000 which was
written in English and Afan Oromo version and ditt at annexed part .

2.2. REASONING AND RULING OF THE COURT

The court in its decision made release the appelbecause of the following; After
examining and realizing the litigation and prosemutevidence, it came up with the
following reasoning and decision at last.



Accordingly, first the court took in to considéon of the age of the appellant released
which was presented by medical certificate from thaic dated on 16/8/2000. Thus, the age
of appellant was estimated between 15-16 year. Mexye¢he court reasoned out that, this
certificate is not from hospital and the age @& #ppellant is under suspicion to say above
fifteen ( 15) years.

The second reason of the court was, about trdicalecertificate produced from Ambo
Hospital, concerning rape and sexual transmittexbages (STD) examination on the date
12/9/2000 Accordingly, the held the reason thathbspital examination specified that the
victim is free of HIV/AIDS, any sexually transmitteleceases (STD) and the crime claimed
to be i.e rape. As a result, only Basing on prosetieye-witness and rendering decision
which are not backed by medical evidence is susysci

Generally, no matter the evidence, even if is wayond reasonable doubt, since there is
no satisfactory evidence concerning the of the lgouteas it is above fifteen (15) years
taking this factor alone in to account, jailing tAppellant with adult and confining fifteen
(15) years which was rendered by lower court igppropriate. So, the High court reversed
the appellant.

2.3. CRITIQUE :

The writer intends to mainly emphasize to asslrall problems that were raised in the
reasoning and decision of the court. Accordingihg, significant errors committed by the court
that to be pointed out are: Omission of evidendiece of Erroneous interpretation of mitigating
circumstance on decision i.e. age, possibilityefusl transmitted deceases (STD ) and against the
very purpose of criminal punishment in general applicable to the criminal here in specific.

2.3.1. Omission of Evidence:

The most significant instrument in the adjudmatof a charge is evidence. Evidence signifies the
existence or non- existence of fact in issue. Rerftunctioning of law and courts evidence is the
most essential thing. In the case analysis adl,hdwere were evidences which were produdsd
public prosecutor, i.e. eye-witnesses and mediddeace. To begin with medical evidence,
there were two medical evidences produced byipplosecutor which was produced from
different two institutions aiming at proving theigtence of the fact in issue.

Firstly, the medical certificate that wasued on 16/8/2000 from clinic which envisaged
the estimation of the age range of appellantdid® considered Accordingly the criminal’s
age was calculated between 15-16 years. In cantoathis evidence the court held that, this
is not satisfactory evidence. However medical clisipublic institution which is established
for the ultimate interest of the people and gisesvice for society. Thus ignoring the basic
objective and function of a medical clinic isproper and unfair. According to the
Ethiopian draft rules, Art 63/1 provides, the csurshall presume to be genuine every
document purporting to be a certificate, certifcopy or other document , which is by law
declared to be admissible as evidence of parti¢atdrn issue and which purports to be duly
certified by any officer of the government who idydauthorized there to by the government.
For this reason, there by art 63/1/ once the aizr government. For this reason, there by,
art 63/1/ once the authorized by government talee that service, there is no bar to
admissibility of the issued certificate or certifieopy. So, the court is unreasonable and has



to be blamed in discarding this medical evidenneaddition to this, criminal law Art 54 set
forth as, for the purpose of assessing sentencecih@t may require information....from
concerned institutions. The second paragraph @esvihat “ the court may require...
production of any file...”thus, the court has legaitydto require any information from
concerned.

2.3.2. Erroneously interpretation of mitigating crcumstance during sentence

Form the very beginning objective and functiaf mitigation circumstances, are not to
justify or excuse of criminals or used as an evigeto prove the existence or non-
existence of crime rather they are used for redocbf sentence or punishment.
Accordingly, the court took in to account the adeh® criminal which it considered not
above 15 years and free of any STD as mitigatinguoistance and were used as bedrock of
court’s decision, i.e. to let the young criminalessed. Obviously, the court said in its
reasoning, “..... however, no matter the evidencerafsecution, even if proved beyond
reasonable doubt, since there is no satisfactaderce to estimate the age of the appellant
as surely above 15 years. Consequently, jailingatiyellant with adult and confining 15
years with them, i.e. the decision which was giyédwer court, is in appropriate...” and the
court released the appellant.

However, in general perspective of criminal laancerning any mitigation artL79( c)
provides the governing rule. As per art 179 whaeelaw provides the court mitigate the penalty,
the court shall apply and limit to this provisions. 179. This same provision, sets out many
alternative for different punishment provided iresjal parts. Most especially, in limiting the peo
of minimum punishment during mitigation of rigosoumprisonment art 179 ( ¢ ) instead of rigorous
imprisonment for a specified minimum period, rigas imprisonment for not less than 1 year which
is provided under art 108 ( 1) paragraph three lm@ddition sub/c/ of same provision provide, in
term of rigorous imprisonment of at least one ysanple imprisonment form six months to five
years. So, this is the governing provision of cagynmitigation under rigorous punishment and no
body can sentence below six months or exonerated frunishment because of any kind or nature of
mitigating circumstance.

In specific matters, in case of young crimimdio committed a serious crime art 168 ( 1) is
governing rule Accordingly, art 168/1/ providesupg criminal who committed a serious crime
which is normally punishable with a rigorous ingmmment with death, court may order him to be
sent to corrective institution to correct and reliation of the criminal as per art 162 and follio.
Alternatively, depending on the characteristics aatlure of criminal also send to a penitentiary
detention institution, Art 168. In both applicatioof measures principle segregation may be
applicable as per art 110 ( 2). So.by.no meanshehndiy age, provided that above 9 years, or any
kind and nature of mitigating circumstances crifsr@n be set free.

2.3.3. From the Very Purpose of criminal Punishment

Criminal law is distinctive in its nature in thadtpntially it result in the consequence of impgsin
punishment on the criminals. However the penaftyased on the criminals should be educative for
the society. The aim is to impose a sufficient ftgneo discourage the offender from criminal
behavior and to curtail the sharp rise in theée @& criminal activities. By imposing a penalty on



those who commit offenses, other individuals asealiraged from committing those offenses. This
is the object of criminal are discouraged from outting those offenses. This is the objective of
criminal punishment.

Not only imposing educative punishment, but ataogforming an offender into law abiding member
of society is also the objective of criminal pumigent.

Its primary goal is to prevent further offensesdmnvincing the offender that their conduct was
wrong. Thus in doing so the society’'s order peau# security would be ensured As per Art.1 of
criminal law the objective and purpose of this lsnat the effective by giving due notice of the
crimes and penalties and this be in effective yidiing for the punishment of criminals in order to
deter. Lesson to others providing reformative measn prevent further crimes NB in contras to the
purpose and objective of criminal punishment inegah and our criminal law this high court
reversing the decision of lower court l.e 15 yeans released the appellant this is against the all
elements of criminal punishment i.e Retributive @mince, incapacitation, prevention and
rehabilitation

This in turn encourages the degree of bad behafigoung criminals and discourages the society
form fighting against bad conduct at large .



CHAPTER THIREE
CONCLUSION AND RECOMMENDATION

This section has tow parts .the conclusion parthviig going to deeply the whole ideas and issue of
the paper. It is meant that to generalize the id@asoncepts that were discussed in  the paher
second parts is recommendation. This part is ddvaieeffective suggestion and solution to the
problem raised in t the paper lest deal the twanyagrts one by one :

CONCLUSION

The main objective and purpose of criminal lawtdsprotect society against the intervention in
social, economic and other areas of public polide criminal law expected accomplish this task by
identifying the types of crime and reacting to tpi®mblem appropriately. To achieve this five
objective are widely accepted: retributive, detroe, incapacitation an restitution. Jurisdictiosym
differ on the value to be placed on each .

This principle of criminal law clearly incorporatéd FDRE- criminal code Art 1 from reading of this
provision, one can view the major known and disiuaty applied elements of purpose of criminal
law.

To strengthen this provision article 87 of sameecpdovides that the penalties and measures be
applied for those who do not abide by rule of tiude .

Determination of sentencing is one of the most demm@reas in criminal law it is the formal
pronouncement of judgment and punishment followirsgor her conviction in criminal prosecution.
A find step takes against a defendant who has fmeerd quilt of the crime he or she is accessed of .
it is supposed to be carried out on the basis t&gal framework. However, committable use of
discretion may be available to the sentencing juddepending on the nature of the offence, age of
the offender, standard of education role the offeint pact upon the victim, intention and motivatio
are some of the guidance at the time of fixingghantum of punishment. And may serve as ground
of mitigating circumstances. Mitigating circumstanare factors or situations a that does not yustif
or excuse wrong act or offences rather reducgutlaatum of punishment. At a a result, by no means
mitigation circumstance serve as a ground of exofiseime during criminal punishment.

Evitable problems that raised during sentencing are

»  Exclusion of evidence analysis/omission
» Using minting circumstance as ground of excuseiofe
» Ignoring the basic purpose of criminal law

RECOMMENDATION

The writers of this paper recommends the a formatiproblem of curt in the following manner :-

There are several things the court takes in toideretion when determining a sentence.

The first of which is the evidence. Evidence is Wh&es meaning to individual cases and serves as

benchmark for the entire justices system. The fanobf conviction is intricately tied to evidenceya



given cases. As a result to verify the crime conediand convict the accused the court must appeecia
the relevance of evidence which is produced fragallg established public institution i.e hospitalknic
and soon Evidences produced by public prosecweing tendency to make the existence of facts in
issue must be appreciated and accepted by court.

In addition, while court uses mitigating circumstas, the court has to use the manner the law prdvid
From the very beginning mitigating circumstancesaisfactor that doesn’'t excuse a wrong doer or
offender rather uses as bases of reduction of pbomgat. And when the law leads to ordinary mitigadio

is interpreted as per article 179 of general pathe code. As a result of this provision is guidedthe
court and accordingly, no criminal offender relehdeee on the bases of mitigating circumstances.
Further more, crime is considered as public offeresed not a private affair of the injured partyr&o
This means every time a crime is committed agdiresindividual and the whole community is assumed
to have injured. The decision against the

Criminal is delegated the society at large. Asltésiobligable to adjudicate as to the basic dbjecand
purpose of criminal law. In FDRE- criminal codepss article 1. There fore proportionate punishntent
the offense should based.

When a sentence is to be imposed the decisioa todule should be to the object to be achievet by i

» Itis to deter the wrongdoer and other form conimitsuch offences in the future.
» Itis aiming simply to mete out an appropriate ghnient to a wrong doer.

» ltis to reform of the offender or

» Combination of these objects
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