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General Introduction

According to the 1994 Nation Population and housiegsus there are 82 ethnic groups
in Ethiopia.(NCTPE, Old Beyond Imaginings Ethiopddis Ababa 2003, p.6) The
country own languages, religious, history and caltdiversity of nationality. In this
country the day of Nation Nationalities and peoias been celebrated every year since
November 2006. On this day various Nation Natidiesiand peoples show their dress,
dancing, hair-dressing and other cultural featuféir celebration is amazing and nice
to look at. Women and girls from every ethnic greinmg and dance with broad smiles on
their faces. But there is a dark side to the liweEthiopian women’s and girls. Although
Ethiopia has interesting culture, it can not beiel@ithat women and girls suffer a great
deal because of deferent Harmful Traditional Pcastiimposed upon then by the
community. As a result of these practices they wmearious kinds of mistreatment
which negatively affect their physical, psychol@djcsocial will-being, human rights,

political and economic development.

Harmful Traditional Practices are forms of violen@gainst women in certain
communities and societies for so long that they camesider part or accepted cultural

practices.

Ethiopia remains one of Africans most traditionakisties, even when it comes to
legislation. Most ethnic cultures in Ethiopia amubd up with myths, superstations and a
false conception of humans, including their psychi@ sexual lives. (NCTPE, Old
Beyond Imaginings Ethiopia, Addis Ababa 2003, p.3)

Girls and women in Ethiopia face many challengesmf birth on word, their life is
harder than that of their boys and men .They keysams: what career to follow, where

to live and work who to marry are made for thermimn.

Virginity at the time of marriage is demanded femiale but not from males to protect

virginity and to satisfy the demand of men; alldgnof cruel operation are made of the



sexual organ of women and girls. Early marriage amdliction are practiced on girls and
not on boys. But these Harmful Traditional practisbould not be allowed to continue in

Ethiopia.

This paper, after examining the various types aesllts of Harmful Traditional
practices the legal and practical problems reldtedr to, will attempt the legal and
practical means by which Harmful Traditional preet can be gradually eliminated from

the society.

In order to address these issues the paper isedividto fore chapters’ the first chapter is
dealing with the meaning and extent of Harmful Twadal practices generally in

Ethiopia. The second chapter assesses Human Rigttslarmful Traditional Practices
under International and National Laws. The thirédutler deals with Legal analyses on
Criminal Law regarding Harmful Traditional PracsceChapter four focuses on the
features of Harmful Traditional Practices in sonmmested Sub Cites and bodies
interested in the control and eradication of th@setices. Finally by way of concluding
a remark will be made some general recommendatitimchwmay help to the

administration of justice and non governmental pizgtions as a source.

Vi



CHAPTFER ONFE

Harmful Traditional Practicesin Ethiopia

The meaning and extent of Harmful Traditional Practices
(HTPs) generally in Ethiopia

1.1 Introductory remark

Since the 17th century there was great migratiamatibnalities and peoples in Ethiopia
These migrations resulted to a large extent inntitdng (mingling) of various ethnic
groups which developed different traditional prees such as circumcision, Female
Genital Mutilation etc. Religious traditions havisatheir share in negatively affecting
traditional practice.When members of various nationalities or ethnigalips became
converts of a certain religion, they had to adherbarmful practices advocated by that
religion for instance when peoples were converted islam, female were forced to
undergo female circumcision but most of the harntfalitional practices have no
religious based.However, since the beginning of the twentieth agnthe influence of
science and technology, the spread of modern edacand the expansion of town life
are beginning to have some impact on attitudes @flem educated persons towards
traditional practice$.The educated elite is raising serious questiomsitathe negative
effects of some of these practices, particularlthmareas of physical, psychological and

social well- being as well as in the human rigtteromen and children.

Some of governmental such as the National Committedraditional Practices of
Ethiopia (NCTPE) and non- governmental organizasooh as Inter African Committee
(IAC) and inter governmental organizations UN Ctelds Fund (UNICEF), World
Health organization (WHO) and Un Fund for populatictivities (UNFPA) have, in the
last few decades, attempted to launch programsotobat some of these harmful
traditional practices. In our country, NCTPE, hags its inception in 1987, strived to
bring about public awareness of harmful traditiopahctices through Information,

Education and communication activities.

-1-



The criminal code of Ethiopia 2004 has also legalisions which penalize HTPs. But

the negative impact of HTPs on women and femaleen still persists in Ethiopia.

1.2 Meaning of Harmful Traditional Practices

The meaning of HTPs there is no dictionary, bookgazine or article which gives the
meaning of the above- mentioned phrase. Differesg¢arch papers describe the negative
effect of various HTPs and specify different typésuch practices.

Although no definition of HTPs is given in any datary or book, it will be helpful to
find out the meaning of the separate words thastitoiee the phrase. According to the
OXFORD COMPACT THESAURUe word "Harmful" means among other things
"Damaging, injurious, detrimental, and dangerdis."1997 the NCTPE "Traditional
Practices" were defined as "customary acts trateshrfrom past generation and likely
to be passed to the next”. According to a joint WHRICEF/UNFPA statement,” the
norms of care and behavior based on age, life stggeder and social class are often

referred to as traditional practice8."

From the above meaning of the words "Harmful" amdatlitional Practices", it can be
stated that "HTPs" means customs or way'’s of Wiehavhich have been practiced for a
very long time by different nations, nationalities ethnic groups and which are
damaging, injurious or detrimental to the body,Ithear life of human beings.

This does not mean that the society which practstesh traditions conceders them as
harmful. On the contrary, it regards them as bewy beneficial to the community on
the basis of religious or cultural conceptions.cBcas that bodily affect the physical,
sexual and psychological well-being of women amts gire not advocated only by men
but by women as well. In this male dominated warlegen mothers and other female
relative are in favor of the performance of differédTPs on small girls although the
result may be detrimental to the girls. Such tiaddl practices are considered harmful
on the basis of facts ascertained by science anchédical profession.

The above conclusion is supported by the recemnhical code of Ethiopian 2004
according to article 567 of the same code the dtibea of “bodily injury or mental

impairment through HTPs known for its inhumanityascertained to be harmful by the



medical profession” is a punishable act. From #hnigle it can be gathered that HTPs are
practices which are known’s for their in humanitydaascertained by the medical
profession as causes for bodily injury or mentglamment.

HTPs are regarded as harmful not only an accoustieftific and medical findings, but
also because this practices are against Articleof3%he constitution of the Federal

Democratic Republic of Ethiopia and various diffégrmternational instruments.

1.3 The Main Harmful Tradition Practices

Allover the world there are very many HTPs whiclvedely affect the body, health and
life of women and small giff8ut only the most well known practices are mentibne

here below.

1.3.1 Female Genital Mutilation (FGM)

FGM is the most extensively researched and docuededTPs in Ethiopighe origin of
FGM Ethiopia are not clear. Many people link FGMMwislam*'However, the earliest
record of the practices of FGM is in Egypt in 298, thousands of years before the
emergency of Islarff

WHO defines FGM as “all procedures involving pdrta total removal of the external
female gentile or other injuries to the female derdrgans, weather for cultural or other
non therapeutic (non-medical) reasofis.”

FGM seriously affects the physical and psycholdgreal-being of women and female
child. All types of FGM involve removal or damagethe normal functioning parts of a
woman’s sexual organs. During child birth many wanend infants die because of
complications linked with FGM. The operation scdfeets victim physically and
emotionally. It deprives her of sexual pleasurelife. FGM is also contributes to the
spread of HIV because practitioners use the sampw dade or knife on several women

and girls™*



1.3.1.1 Types of FGM

The WHO has categorized the cutting of female génit to four types. But the
book entitled “Cut Flowers” specifies additionalbsdivisions of FGM. Under
each type and mentioned the different regions bfota where each kind of

practice is carried out.

|. Typesone

Excision of the prepuce (hood) with or without isian of the entire clitoris or

part of it®®

Removal of the clitoral hood. Practiced in manytparf Africa and called

‘sunna”
Removal of all or part of the clitoris. Done by deh Tigrayans and others.

Removal of part of the labia minora (small lips}twiut touching the clitoris.

Amhara and Agew of Ethiopia.

. Type Two

Excision of the prepuce and clitoris together wotrtial or total excision of the

labia minora (small lipsf

* Practiced by Gurage, Tigrayans, Swanlike, the AmlodiGonder and Oromo.

TypeThree

Excision of all or part of the external genitaliadastiching / narrowing of the
vaginal opening (infibulations}.
» Practiced by some groups among the Kotu, AffarJdBelTigre, Rashayida,

Saho, Benja and Erbore.

V. Typefour

Unclassified®

* Intromission. A very extreme form of mutilation miving the external and

internal genital organs.



» Stretching of the clitoris or labia

» Cauterization by burning. The insertion of subsésnto the vagina to cause

bleeding and subsequent narrowing of the vagina.

The process of FGM is carried out mostly by old weontor the services the women will
be paid in cash or kintthe practiceners use knife, blades, stones or firajjeras means
of cutting. In some instances, where ‘sunna’ i<ficad, the girl is not cut if the hood is
not present. In this case it is said that sheirgtincised by the virgin marry the mother
of Jesus Christ®Force must be used to hold the girl dawn as theatipe is carried out
with out any form of anesthesia. After the mutdatiis over various locally prepared
medicines e.g. feto seeds, Embocho, butter andhalcare applied to stop the bleeding
and help heal the wourfdGM in many countries is performed as a rite ofspgs, from
child hood to adulthood.

1.3.1.2 Reasons /causes of FGM
There are so many reasons for practicing FGM ifetifit countries, the reasons most

frequently mentioned for practicing FGM &fe.
» Avoidance of Shame /ostracization,

» Avoidance/ prevention of sexiness,

» Control of women'’s reaction /emotion,

* Respect for tradition,

* Religious requirements,

» Avoidance of trouble by husband,

* The demand of custom and tradition,

* Family honor

* The increase of sexual pleasure for the male,
* Hygiene and cleanliness,

* The enhancement of fertility- mistaken reason.



1.3.1.3 Consequences of F.G.M
According to the pamphlet of Lambadena explanai@i has short term and long term

consequences according to the above mentioned paimible short term of FGM are the
following: 23
A. Short term consequences

» Sever pain and shock

* Infection

* Urine retention

* Injury to adjacent tissues

* Immediate fatal hemorrhaging

The long term of FGM is the following:

B. Long —term consequences

» Extensive damage of the external reproductive syste
» Uterus, vaginal and pelvic infections

* Cysts (Ulcer, sores, swellings) and neuronal

» Increased risk of vesicovaginal Fistula

» Complications in pregnancy and child birth

» Psychological damage

» Sexual dysfunction

« Difficulties in menstruation.

We should not forget that in addition to these eguoences, there are considerable

psycho-sexual, Psychological and social consequerfdeGM.

1.3.2 Early Marriage
Early marriage is the traditional practices of giyiaway girls in marriage before they

attain Physical and psychosexual maturity.

In many cultures the tradition of marrying off dateys at an early age is common.
Ethiopia has one of the lowest ages at first mgexidhe consent of the married girls is
not necessary in early marriage. It can not easlefme early marriage. “WHO defines

adolescence - a period of gradual transition franidchood to adulthood- as ranging



from10-19 years, with early adolescence form 1Qdrs and late adolescence forom15-
19 years” On this basis, any marriage before thgddrs will clearly be regarded as
marriage?*
Four kinds of early marriage arrangements are ifiesit namely®
» Promissory marriage (before the birth of the child)
» Child marriage (usually under 10 years of age farmn of madego: introduced to
wife-hood under the custody of parents-in- law Istie reaches puberty age)
» Early adolescent marriage (between 10-14 yearsfamna of melees: the married
child may stay with her parents but periodicallgitd her parents-in-law)

» Late adolescent marriage (15-18years)

The first three types of early marriage under 1l&yere mainly practiced in central and
northern Ethiopid®Generally, early marriage is defined as a marriageer the legal
majority of 18 years when the girl child in not ygysically and emotionally mature
enough to bear a child and take the social respitibgiof a wife.

1.3.2.1 Reasons for Practicing Early Marriage
In Ethiopia there are so many reasons for earlyiage, but only four of them will be

presented here

A. Material benefit

Parents do marry off their daughters at early agerder to gain some immediate
material benefits. During marriage ceremony thely agmtribution in kind or cash
from relatives. According to the custom of sevethinic groups parents claim dowry
for their daughters and even a hand some numbadwroéstic animals for themselves
in the form of bride price. In the Amhara areasepés fell obliged to arrange
weddings afkeciprocityfor weddings of friends, relatives and neighborkjclv they
have attended previousty.

B. Fear of Abduction
Abduction is the main form of marriage in some areBEthiopia, particularly in the

Oromo region and southern Nations nationalitiesgemples’ Region (SNNPRJFor
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this reason some parents prefer to marry off tti@irghters at the earliest convenient

possibilities.

C. Economic reasons
Improving the economic status of the family is ajonaeason for marrying off
daughters at an early age. Peasant families fealrdency to utilize their immediate
capacity to establish a family for their childrévhore weight is given to marrying off
children when the parents are at their productye @nd, as resources are available
than to wait until their children reach maturityead\n established tradition in peasant
communities compare parents to feel responsiblestablish a family for their
children as early as possible and secure theirdiliafore they get weak, old or tfie
They develop the need to marry off their childrezfooe the decline of parents’
productive capacity and invest in productive hootetof their children, for future

reciprocal assistanc®.

D. The other cause of early marriage as many litegatindicate is that parents marry
off early to avoid premature sex resulting in lagsvirginity*'Losing virginity is
considered to be a great shame for the family amel daughter. Patriarchal
subordination of women and children places higlhugain the virginity of womer:
Such tradition makes early marriage compulsory tpdior female children. "The
demand for virginity and the high responsibilityrgrts feel to protect it, forces them

to marry off daughters at an early ade."

In general forced early marriage of young girls amolescents can cause lifelong
psychological as well as physical problems, esfigdiaose resulting from early child

bearing.

1.3.2.2 Effects of early marriage

A. Increases the rate of maternal mortality and maspith those communities the
practice early marriage, girls are married beftreytattain their full biological

growth. In most cases the girls would be forcethdwe sexual relationship with



her husband and would not even know what is hapgetill she knows is that
what her husband is doing is painful and unbeard&®éore the girl is physically
fully developed, she becomes pregnant. Due to wapslvis, the young mother
usually develops prolonged and obstructed labahdfmother survives, she may
have sustained obstetric fistula. The Encyclopedi&ritannia defined obstruct
fistula as "an abnormal communication leading fritw@ surface of the body to a
normal clarity or from one cavity or canal to dmat’ Women suffering from

fistula are constantly in pain and are not to adrttreir urine or faces or botff.

B. Denial of educational opportunity. It is obviousthvhen a girl is married at early
age she will not be able to attend school. In mases once the girl is married she
loses the opportunity for education. The girl isige parental care, love attention
and grows up in marriage being deprived of propeeptal upbringing®

C. Psychological and social problems: The psycholdgiod social problems caused
by early marriage are mainly associated with festuFistula is the most
distressing disease that causes serious psychalagic social problems to its

victims 26

1.3.3 Marriage by Abduction /MBA/

MBA, which is also called marriage by kidnappingbyrcapture, is common in Ethiopia
regions. It occurs to a varying degree all overidgtia. It is a serious problem in SNNP
in almost all ethnic groups. Even in those regiorigere other HTPs such as early
marriage are low. MBA is also serious problem in ofiya, Afar and
Benishangul/Gumuz. It seems to be a relativelyelepsoblem in Tigray and the Amhara
region interestingly; there are indications tihés a more serious concern in the Oromo

zone with in the Amhara region and in the more WrBarari and Addis Abebd’

1.3.3.1 Reasons for marriage by Abduction
There are different reasons for forced marriagée frincipal reasons behind marriage
by abduction ar&



* When a man feels or knows that a girls family wibit allow him to marry their
daughter either due to his ethnicity, class, ageconomic status;

* When a girl is abducted in most instances the abduwill violate her. If a
daughter is no longer a virgin, parents fell theg only viable option available is
to marry her off to her abductor.

* When a man has nothing or does not have enougdytéopthe price of dowry.

If a girl rejects a man’s attention, he may useeptimen to abduct her so that he can
marry her forcibly. Whatever the reason, forcedrrages are not condoned by religion
or law (Ethiopian Revised Family law recognizesyamlarriages in which both man and
women give their consent). Even where the praagsceommon, such as among the
Kmembatta and Hadia communities in the south, s)dezligious leaders and other

community members all oppose the practice.

1.3.3.2 Effects of marriage by Abduction

The consequences of abduction can be summariZetaes*”

A. In the process of the abduction the girl is assdutteaten and physically insured she
may even die in the struggle;

B. Serious conflicts can arise between the two fasilidich may develop in to inter
community or ethnic conflicts;

C. Since the marriage is formed without the conserhefgirl, constant marital conflict
may arise making it an unstable marriage;

D. Having been subjected to degrading treatment amylstuck with a man she does
not love, the girl may suffer from psychologicaksis leading sometimes to suicide;

E. Once abducted the girl is unable to continue hercadbn at an early age she
becomes a housewife and a mother. The opportumigeherate her-own income is
limited, and in general her future is badly damaged

In general most the marriage established througluciton are reportedly loveless,
unhappy and unstable.
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END NOTES

Chapter One

26.
27.
28.
29.
30.
. Ibid
32.
33.
34.
35.

31

. SANDY WILLCOX, Cut Flowers ,(1" ed. Addis Abeba.2005)P.2

. Ibid

. 1d. P.3

. Ibid

. NCTPLE, Old Beyvond Imaginings Ethiopia ,(Addis Ababa 2003) P.15
. Ibid

. SANDY WILLCOX, Cut Flowers ,(1" ed. Addis Ababa 2005) P.2

. Ibid

. Ibid

. Ibid

. Ibid

. Report CULTURE AND CHANGE Ethiopian women Challenging The Truth,

(December 2002) P.18

. SANDY WILLCOX, Cut Flowers ,(1" ed. Addis Abeba.2005) P.6

. Ibid

.Id.P.7

. Ibid

. NCTPE, Old Beyond Imaginings Ethiopia ,(Addis Ababa 2003) P.137

. UNICEF /Ethiopia ENABLING COMMUNITIES ABANDON HARMFUL

TRADITONAL PRACTICES,(Addis Ababa, April 2004) P.15

.Id. P.17
. Ibid

. Ibid

29.
23.
24.
25.

1d.P.18

Ibid

Ibid

Meaza Ashenafl, HI'Ps Affecting The Health and Rights of Women Law Reform
Strategy for change A report, (March, 200 Addis Ababa) P.20

Ibid

Ibid

1d. P.30

Ibid

Ibid

Id. P.41

Ibid

Ibid

NCTPL, Old Bevond Imaginings Ethiopia ,(Addis Ababa 2003) P.37

-11-



36. Desta Demessie, Gender and Development: A Christian Perspective,(Addis Ababa
Jan. 2007 hand out) P.14

37. NCTPL, Old Beyond Imaginings Ethiopia ,(Addis Ababa 2003) P.37

38. Meaza Ashenafi, HI'Ps Affecting The Health and Rights of Women Law Reform
Strategy for change A report , (March, 200 Addis Ababa) P.33

39. Ibid

-12-



CHAPTER TWO

Human Rights and Harmful Traditional Practices under I nternational and National
Laws

2.1 Introductory Remark

Practices that underline the well — being of worpersist through out the world. Like
slavery, they constitute serious violation of bagihts. In many parts of the world, there
is a conflict between constitutional principles aittbas enshrined in the various
international human rights instruments on the omedhand customary laws, traditional
practices and at times, religious beliefs on theibt In this connection, it is possible for
the asserted universal norm itself to be challehgBuere may also be conflicts between
the different kinds of rights recognized by natioranstitutions and human rights
advocated by universal instrumehtshe universal or constitutional norm that is rieegl

to be observed may be challenged on several grotihe@snorm itself may lack universal
validity*. Sometimes it may conflict with prescribed relighocommands. It may like
wise be incompatible with long- standing beliefsl amerished values that assure social

cohesion and cultural integrity

The dictionary meaning of harm has much to do i inflicting physical, moral or
material damage by one over the oth&ut most national laws and international human
rights instrument, municipal laws or national peicare not good enough to be able to
tell us in precise terms which traditional pracsig@e harmful and which ones are not.
Harmful traditional practices may compromise pnhes of equality between human
beings or it may be detrimental to what one bekdmethe common goddin this chapter
we will see some universal and other related lawsrad harmful Traditional practices.
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2.2. Major International Human Rights Instruments Adopted by
Ethiopia and existing Polices of the Ethiopian Government
on HTPs

As a member of the international community of fatéthiopia is a party to a good
number of international human rights instrumentt thave been adopted by the United
Nations and other regional organizatin§o mention but few are the Universal
Declaration of Human Rights (UDHR), the Internatib@ovenant on Economic, Socal
and Cultural Rights (ICESCR), the International €mant on Civil and Political Rights
(ICCPR), the Convention on the Elimination of atirrhs of Discrimination Against
women (CEDAW) or Women'’s convention, the Africana@ier on Human and People’s
Rights (ACHPR) and the African Charter on the Rsgintd welfare of the Child.

The fundamental right to be free from torture i#ested in the UDHR, ICESCR and the
convention on the Rights of the Child. The righbfree from gender discrimination is
reflected in the UDHR, ICSCR, ICCPR and the CEDAW.

Health rights are further guaranteed by the UDHFESCR, the convention on the Right
of the Child, ACHPR and CEDAW.

The fundamental right to life is guaranteed by tHeHR, ICCPR and the convention on
the Rights of the Child.

Since the early nineteen- nineties, the governnieag also issued several policy
instruments that pertain to the struggle againd®®HJome of these policy documents are
the National policy on women of 1993, the healthigyoof 1993, the October 1997
cultural policy, the 1994 social policy and the 83blicy on HIV/ AIDS®. All the key

issues dealing with HTPs are enshrined in the uarioternational human Rights.

2.2.1. FGM

The practice of FGM is a grave violation to the lammights of women and the girl child

with in the standards laid in the international lamnnights instruments.

The convention on the Elimination of all forms oisErimination against Women has a
lot to say about the various rights of women. Aanand clear international expression

was made in the (CEDAW also knows as women’s Camwenwhich was adopted by
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the UN general Assembly in 1979. The Convention tawe to force in 1981 and
ratified by Ethiopia the same year.

Article 2 (7) of the CEDAW provides that the stapesties agree to undertake:

“To take all appropriate measures, including ledish, to modify or abolish existing

laws, regulations, customs and practices that tatestliscrimination against women.”

FGM is a practice aimed primarily at controllingomen’s sexuality and subordinating
their role in society. When a woman undergoes FGIW, is a victim of discrimination
based on sex that compromises the recognition ajograent of her fundamental rights
and liberties'?

Article 5 (a) of the above mentioned conventiontestaparties shall take appropriate

measures:

“To modify the social and cultural patterns of candof men and women, with a view to
achieving the elimination of prejudices and custymand all other practices which are
based on the idea of the inferiority or the supéyioof either of the sexes or on

stereotyped roles for men and women.”
This article is one of the most important articsch address FGM.

The International Covenant on Civil and Politicagjirs: The ICCPR elaborates the areas
of torture, liberty and security of persons eacklwbich has relevance and applicability to
the FGM practice.

Article 7(1) of ICCPR reads as follows:

“No one shall be subjected to torture or to cruehuman or degrading treatment or
punishment.” It concerns torture violence and inhomtreatment which can be

interpreted as different type of violence and FGM.
Article 9 states:

“Every one has the right to liberty and bodily igitiéy” and of course the security of
women and girls is violated by practice of FEMThe right to physical integrity, will
often be associated with the right to freedom frdorture encompasses a number of

broader human rights principles, including the neimé dignity of the person, the right to
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liberty and security of the person and the rightprivacy®. Acts of violence that
threatens a person’s safety, such as FGM, violgierson’s right to physical integrity
Also implicit in the principle of physical integyitis the right to make independent
decisions in matters affecting one’s own bSdyn unauthorized invasion of a person’s
body represents a disregard for fundamental fighMiolations of the right to physical
integrity are most obvious when girls and women fareibly restrained during the
procedur®. No less compromising of physical integrity is thebjection of non —
protesting girls and women to FGM without theirafied consenit

Article '9' of the International Covenant of EcoriomSocial and Cultural rights
guarantees the right of everyone to social seculity article ‘12(2)" the health
development of the child is mentioned expresslyAdle 9 and 12 have relevance and

applicability to the practice of FGM.

Article ‘4’ of the African Charter on Human Righpsovides that “every human being
shall be entitled to respect for his life and theegrity of his person, no one may be
arbitrarily deprived of this right.” Article ‘5’ mvides that “every individual shall have
the right to the respect of the dignity inherenaihuman being and the recognition of his
legal status” so, Article 4 and 5 can be interpiei® address the question of violence

against women.

2.2.2. EM

Early marriage denies women the right to controéthier, when or who to maffy Some
women’s rights activists consider sexual relatigmsh early and arranged marriages as
non — consensual and therefore illegitimate andatlesf women’s rights to bodily
integrity’’. They argue that marriage should not be a legitimgi ground for child sexual

abuse.

A Brochure by a London based non — governmentaarorgtion called Change has

expressed this position strongly in the followirayagrap!f

‘It is some times said that girls who marry do angage in sexual relations until puberty
but despite myths, beliefs and hopes, early maraan often mean precipitous entry in

to sexual activity. This in itself can be frightegj painful and traumatic as many girls
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experiences show and can cause bruising, lesiahs#ection. Sex between a young girl
and a much older man can also be a situation iclwége dominates youth and can there
by fashion a relation ship of fear, subservience servility. These sexual experiences
are abusive and where a minimum age for sexualetns defined amount to statutory
rape. Girls who marry and then are coerced in xoaerelationships will rarely discover
that their marriage is a partnership of equalsyhich her individual rights and needs can

be realized.”

On the legal front, Ethiopia is a party to sevéiading international Conventions, which
have laid down the basis for equality up on magjaturing marriage and at divofce
They also require that marriage be entered in th thie free consent of men and women

of full age?*

To of such conventions adopted by Ethiopia are CBDad CRC.

Article 16 (b) of CDDAW reads as follow:

“The same right to women and men in marriage”

“The same right to choose and enter in to marra@agé&ee will and consent.”

The convention on the rights of the child (CRC) @atdd in 1989 recognizes very broad

rights of childreR®. Article 1 of this convention defines child as:

“ Every human being below the age of 18" Ethiopna @all states who have ratified the
convention have agreed to protect the child frotlsd forms of physical or mental

violence, injury or abuse (Art 19). Article 24(3)udd be broadly interpreted to include
all HTPs, a notable absence from CRC is any dmefetence to forced marriage or early

marriage even though “child” is defied as “below tge of 18.”

The preamble of the Convention on consent to ngerianinimum age of marriage and
registration of marriage provides that “..... stasbould take all appropriate measures
with a view to abolishing such customs ancient lawd practices by ensuring, interalia,
complete freedom in the choice of spouse, elimmgatompletely child marriages and
the betrothal of young girls before the age of ptybestablishing appropriate penalties
where necessary....... ” The convention also provides tlo marriage shall be legally

entered in to without the full and free consenbofh partie®. Further this convention
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obliges state parties to take legislative actiorspecify a minimum age of marriage
below which a legally valid marriage con not be tcacted. The recommendation of
consent to marriage, minimum age of marriage agistration of marriage, which is
adopted after the marriage convention, specifigaltyvides for a minimum marriageable
age of 15 yeafé This recommendation is the first internationastinbment which
specifies marriage age. However it has been @#dtifor seething the minimum age too

low.

The Universal Declaration of Human Rights guarestinat men and women of full age

have the right to marry and found a family.

CEDAW also provides that “the betrothal and maeiag a child shall have no legal
effect, and all necessary action, including legistashall be taken to specify a minimum

age for marriage.”

The revised family law of Ethiopia article 7(1)eithe minimum age of marriage for girls
from 15 to 18.

2.2.3. MBA

It is common knowledge that MBA amounts to flagraiaiation of the consent principle
that underlines lawful marriagfe This is a principle recognized by the internagion
human rights instruments that have now become gfathe Ethiopia law of the land
through ratification and accessfonA victim of abduction is subjected to rape toles
her submissiofl. Loss of virginity automatically decreases the niage ability of victim

as a result of which she succumbs to the vittiffurther intimidations and duress is used
to make her ‘agree’ to such marridgeCleansing the crime of abduction up on
conclusion of marriage clearly violates the rightammen to enter in to marriage with
free and full conserit Neither should the abductor be excused from ugE® just

because he forced his victim in to marridge.

2.3. Harmful Traditional Practices in light of Ethiopia National
law
Important legal provisions against HTPs have haserted in the various legislation of

Ethiopia; i.e. The FDRE constitution and the criadicode of Ethiopia 2004.
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2.3.1 HTPs under the FDRE constitution

The ratification of the FDRE constitution was adamark in Ethiopia, as regards the
protection and promotion of human rights in genaral women'’s rights in particufar It

is the first and only constitution to adequatelyedfy and guarantee all the three
generation of right; civil and political rights, @@mic, social and cultural rights as well
as collective rights such as the right to developmamd the right to self determinatin

The fulfillment of the objectives for which the irution stands “requires full respect of
individual and peoples” fundamental freedoms agttrio live together on the basis of

equality and without any sexual, religious andumalt discriminatiort”

2.3.1.1 FGM

Article 16 reads as follows:
“Every one has the right to protection againstilydehrm”.

This article directly connected to FGM, because F@Mcutting some part of the

women's body. This article protects women againgtvélence.

Article 35 (4) “ the state shall enforce the riglitwvomen to eliminate the influence of
harmful customs, lows and practices that oppressaase bodily or mental harm to

women are prohibited.”

While article 16 states about bodily harm in geheatticle 35(4) specifically harmful
customs and practices which causes bodily or mévaiah. This clearly refers (among
other things) to FGM.

2.3.1.2 EM

Early marriage is obviously prohibited under theREDconstitution.

Article 34(1) state that “men and women, withouy distinction as to race, nation,
nationality or religion who have attained marridgleaage as defined by law, have the

right to marry and found a family”.

From this provision it can be concluded that boysl @irls who have not attained

marriageable age have no right to get marred acapriwb article 7(1) of the revised
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family law marriageable age is 18 years. Boys dnd who get married below the age of
18 are regarded to have performed an early marrtageh marriage is forbidden by the
FDRE constitution and the revised family law. Tliere no public officer, parent or

relative can force a girl who not attained the af#8.

2.3.1.3 MBA

Most abduction is made without the women consehtuktion is the same to the act of
kidnapping®. The constitution prohibits the act of abduction dtating that “marriage
shall be entered into only with the free and fuhsent of the intending spouses.” (Art.
34(2))

The act is performed so suddenly that the womanhladly any chance of defending

herself or escaping from the abductor and his bohators.

The constitution, on the other hand, lends supfartthe protection of the peoples,
cultural values. The protection is however, accdrdéen these cultural values are not
detrimental to basic human rights and to the dygaftthe human person. In relation to
this, Article 91(1) of the constitution that speéetf that cultural objectives of the republic
states:

Article 91(1)

“Government shall have the duty to support, onlthsis of equality, the growth and
enrichment of cultures and traditions that are catibpe with fundamental rights, human

dignity, democratic norms and ideas and the promsbf the constitution.”

From this discussion under this chapter it states the international and national laws
prohibited against bodily injury and the dignity lmfimanity as we can see. Now this
censer if the societies want growth and createvawerld they must be ascertaining the
participating of women and men equally. Also thigation will be created when keeping
the international human rights and restricted tledation of women this is true many

people agreed this idea.

“With out progress in the situation of women, thean be true social development.

Human rights are not worthy of the name if theyleae the female half of humanity.
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The struggle for women’s equality is part of theuggle for a better world for all human
beings, and all societies.”

Boutros Boutros Gale Former United Nation’s Secye@eneraf®

2.4. Harmful Traditional practices under the criminal law of
Ethiopia.

In this section we will access how the law protetis women and girls against the

violation of HTPs in general. The new criminal laas come out with notable provisions

that greatly help the cause of women and girlsailezt provisions have been included on

crimes relating to FGM, EM and MBA.

2.4.1 FGM

FGM also results in permanent harm to the bodyhefvictim as it is something that is
carried out on one of the vital organs of a humaindp Scientific studies are also said to

have confirmed the various psychological harm thiéaw FGM*.

Low enforcement organs are however reluctant toardsgl FGM as an act that
constituted bodily injur§. It is this social attitude that is the main caokthe problerif.
As law enforcement personnel themselves are pattemver all society they constitute,
we can not conclude that they are immune fromhiblgef. Another issue to be taken up
is also the absence of mental element which ismguoitant ingredient of crimingl The
code looks at the problem from two perspectivesneia female circumcision and
infibulations of the female genitalia.

Article 565 states thus:

Whoever circumcises a woman of any age is punishaith simple imprisonment for

not less than three mounts, or fine of not lese the& hundred Birr.
Article 566

1. Whoever infibulates the genitalia of a women, isniphable with rigorous

imprisonment from three years to five years.

2. where injury to body or health had resulted due¢ht act prescribed in sub —

article (1) above, subject to the provision of thieninal code which provides for
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a more severe penalty, the punishment shall beaugoimprisonment from five

years to ten years.

The above provisions cover persons who are dirgethponsible for the crime. But,
article 569 also provides that parents, guardiangany other persons under similar
capacity are punishable with simple imprisonmertitaxzeeding three months or fine not
exceeding Birr 500.00 when they participate in #u¢ of performing FGM on their

daughters and female relativs.

2.4.2 EM

Prior to the coming in to force of the revised fpnuode, the marriageable age for boys
and girls was 18 and 15 respectiVelyThe civil code provides that marriages concluded
with out observing this requirement may be invakdd. If also provides that persons
responsible for its conclusion are liable to peesalprescribed in the penal c8¥eThe

revised Family code has new risen the marriagesigeof a girl to18 yeaf¥.

Although the provision against early marriage is placed in the chapter on HTPs in the
new criminal code, early marriage is clearly regdrdais an act entailing punishment
under the law.

Article 648 provides thus:

"Who ever concludes marriage with a minor apasinfrcircumstances permitted by

relevant Family code is punishable with.

a. rigorous imprisonment not exceeding three year®re/lthe age of the victim is

thirteen years or above ; or

b. Rigorous imprisonment not exceeding seven yearsyavtine age of the victim is

below thirteen years.

2.4.3 MBA

The new criminal code has, come up with improvemeiita paramount significarte
Abduction is now a crime not with standing conabmsdf marriage following the att

In terms of the mental element required for comios®f a crime, the intention of the
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abductor to conclude marriage with the victim doed have any bearing on his
responsibility for the crinté .On top of that, where the abduction is followadftrced
sex, the abductor is liable to the penalty presdifor rape in addition to the penalty for
the crime of abductiol This raises the punishment to twenty years rigoro
imprisonment (Art.62Gf. Further more, the victim is entitled to demandnpensation
for the moral and material damages she sustainedcoount of the abductioh The
penalty prescribed for abduction of an adult wonies also been raised from a
maximum term of three years of rigorous imprisontmerder the 1957 penal code to the
maximum terms of 10 years of rigorous impressmentier the new criminal lait The
new code is regarded as having an important catioib in the all out effort to combat

MBA, °’ because article 587 of the code reads as follows:

1. Whoever with intent to marry a women abducts hewiblence or commits such
an act after having obtained her consent by intitnoeh, threat, trickery or deceit,

is punishable with rigorous imprisonment from thyears to ten years.

2. Where the act of abduction is accompanied by rdygeperpetrator shall be liable

to the punishment prescribed for rape in this code.

3. the conclusion of a marriage between the abducitize abducted subsequent to

the abduction shall not preclude criminal liability

4. Nothing shall affect the right of the victim to ttacompensation under civil law
for the moral and material damage she may haveaisest as a result of the
abduction.
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CHAPTFER THFERFEF

Legal Analyseson Criminal Law Regarding HTPs

3.1 Introductory Remark

Generally speaking, the penal code of Ethiopia Wwitiame into force in 1957 to April
2004 does not carry any provision that makes reterdo HTPs. There are however,
rules that prohibit such acts as abduction, ragenaarriage against the provisions of the
civil code which, among others, prohibits early rizgge to a certain extent. About 88
HTPs were said to have been recorded in the colnefigre the NCTPE under took the
1998 Baseline Survey on HTPd$rom these practices, of these, 20 were selented
analyzed. But only one HTP, abduction, was cledéfined as an act of crime under the
1957 Penal Code of Ethiopfa.

Now the New Criminal Law of Ethiopia 2004 includegrious kinds of HTPs. Among
these practices, FGM, EM and MBA have been inclugethe code. FGM has been
clearly defined as crime punishing the dower amdr#tativities of the victims. Acts that
bring about the marriage of girls below the prdsmli marriageable age also entail
Criminal Prosecutions against the perpetrators.thBur more abduction has been
classified as a serious crime punishable even ifriage is concluded between the
abductor and the abducted. HTPs are now placed tnodd five that deals with crimes
Against Individuals and the family. Book five casia chapter that exclusively regulates
crimes relating to HTPs. In this chapter we wile gbe differences between the legal
provisions of the 1957 penal code, the 2004 crimiaa with particular reference to
FGM, EM and MBA.

3.2 FGM
The 1957 penal code does not have any specifidgioovon FGM. When this kind of

crime took place, the courts applied (Art .538 &88) of the 1957 penal Code. The two

provisions read as follows:
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Art 538 Grave willful Injury
Whosoever intentionally:

a) Wounds a person so as to endanger his life or pemtly to jeopardize his
Physical or mental health; or

b) Maims his body or one of his essential limbs oraoy or disables them, or

gravely and conspicuously disfigures him; or
¢) In any other way inflicts upon another an injurydisease of a serious nature,

d) Is punishable, according to the to the circumstarand to the gravity of the
injury, with rigorous imprisonment not exceedingp tgears, or with simple

imprisonment for not less than one year.
Article 539 commune willful injury

Whosoever causes another to suffer an injury toybmdhealth other than those
specified in the preceding article, is punishalllgon complaint, With simple
imprisonment or fine

Proceedings shall be instituted by the Attorney ésal and the punishment shall be
simple imprisonment for not less than six monthgenewhere there no serious

consequences:

a. where the offender has used poison, a lethal weapomny other

instrument capable of inflicting injuries; or

b. Where the offender has inflicted the injuries iedxrh of a duty, or other,
or where the victim is weak, Sick, Infirm or incéfa of defending
himself.

These provisions may be constructed as in corpogadften relating to FGM as it is a
practice that causes bodily injury on the victin@rave willful injury under these articles
carries a penalty extending to ten years rigoraogrisonment while common willful
injury carries sentence of simple imprisonmefhe provision on grave willful injury in

particular covers both bodily injury and mental harFGM also results in permanent
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harm to the body of the victim as it is somethihgttis carried out on one of the vital
organs of a human being .Scientific studies are séd to have confirmed the various

psychological harm that follow FGM.

Law enforcement organs were however reluctantgareFGM as an act that constitutes
a crime under Articles 538 and 539 of the previoade. The intent of causing injury
while performing FGM and the intent of causing grand common willful injury are
diametrically opposite to each other. In the cdde@M the act is committed (though out
of ignorance) with a view to promote the social Ivbging of the victims; the insentient
is not to cause them permanent or temporarily glyr psychological injury. In the
case of latter, however the dower has the willhaf tlesire to inflict grave or common
physical or mental injury to the victims. Consedliermost legal professionals did not
consider that the act of FGM is clear embodied rtiches 538 and 539 of the former
penal code. It was this altitude that precluded F@&dn investigated by the police,
prosecuted by attorneys and adjudicated as a ¢nyneeurts. The cause of the problem is
the attitude of the general community. It belietteet FGM is a purely innocent act per
formed to advance the well-being of women and girigl to help them to be socially
acceptable .M embers of the different law enforagrbedy being apart and parcel of the
community, can hardily entertain an opinion diffgr&om the public. Consequently it is

no wonder if they are reluctant to regard FGM asrae.

In had interview made with w/ro Tobiaw the headl® Prosecution Department of the

Federal First Instance Courts, she said that:

“On one particular occasion after 2004 criminaV kaith promulgated, she has a debate
with a lawyer who argued that FGM is not a crime. tBis base she concluded that let
alone the general public even there are same athengofessional lawyers, who are not

aware that FGM has been criminalized by the nevetod

Another issue to be taken up is also the absenoeenfal element which is an important
ingredient of criminal behaviGrThose who practice FGM do not carry it out withiew
to causing harm on the victimThe act is rather taken for something that isedionthe
interest of the victin?.For this reason the old law was difficult to implent in this

regard®
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The new criminal code looks at the problem from tperspectives, namely female
circumcision and infibulations of the female gelmtalt states thus:

Articles 565 Female Circumcision

Whoever circumcises a women of any age, Is punishatith simple
imprisonment for  not less than three monthsfiree of not less than five
hundred Birr.

Articles 566 Infibulations of the female Genitalia

Whoever infibulations the genitalia of a women,plsnishable with rigorous

imprisonment from three years to five years.

Where injury to body or health has resulted du¢htoact prescribed in sub-
article (1) above, subject to the provision of @@minal Code which provides

for a more severe penalty, the punishment shatigmeous imprisonment from

five year to ten years.

Article 569 also punishes parents, guardians orpargons in other capacities
who are accomplices to FGM. It reads as follows:

Articles 569

Participation in Harmful Tradition@iactices:

A parent or any other person, who participateqie@xdommission of one of the
crimes specified in this chapter, is punishablehvdimple imprisonment not
exceeding three months, or fine not exceedingHivwedred Birr.

But the new criminal Code does not draw any disitaimcbetween Clitoridectomy, and

excision. According to the opinion Ato Tiume-Lissaemma

The distinction between two kinds of M@ not indicated under the
provision of the new code because no person atutish suggested
for the inclusion of these different acts of FGM lewen though no
distinction has been made between the two, Arfiék lays down the
punishment in such a way that it can accommodatédth kinds.
Sine the penalty under the article extends fromidmum of three

months simple imprisonment to a maximum of threarg of simple
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imprisonment, and from fine of 500 Birr t010,0B0r, courts can
decide the appropriate penalty deserved by thespatpr, depending
on the lightness and seriousness of the harm sdffiey the victims.
The penalty is not so sever for parents and gaasdwho are
accomplices; simple imprisonment does not exceedelmonth, and
is from ten birr up to 500.00Dbirr.

There seems to be an error in the idgaibf Article565, because it
does not include a sub article which specifies wthatresult will be
if the act of FGM results in a homicide it tisie that the existence
such a sub article could have mode decisional e#sielawyers.
However, absence does not prevent the preventdiieepthe public
prosecutor or the judge from taking the necessaep sgainst
homicide ensuring from FGM, on the basis of theegahprinciples

of the criminal code governing causation and camcue.

The Article 106 of the criminal code that specifite principle applicable to simple
imprisonment states that such a measure is to pkedpo crimes that are not of a
serious nature and that are committed by person avkonot a serious danger to
society’. The penalty ranges from ten days to three year¢hen we apply this Article
in conjunction with Article 565 that lays down te&ements of the crime, we note that
one who is convicted of having committed femalecuincision is liable to simple
imprisonment ranging from three months to threerg/@aWhen one looks at the other
alternative to this penalty i.e. fine, Article 9tates that it ranges from Birr 10 to Birr
10,000.08%. When we relate this provision to Article 565 vee note of the fact that a
person who has committed the crime of female cision is liable to a fine of Birr
500.00 to Birr 10,000.08 parents or other persons who cooperate with ohe w
commits the act may also liable to a penalty noteeding three months simple
imprisonment or fine not exceeding Birr 500.00. be other hand, the more serious
crime of infibulations of the female genitalia diga penalty ranging from three to ten
years imprisonment depending on the gravity ofciheumstance$®
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But from the high prevalence rate of FGM the penalt the participants looks not
enough ... A question was put to Ato Tiume- Lessahy\he penalty was very light for
parents and other participants.” His answer wdslbsvs:

From a legal point of view, It is true that the mimment is light for
parents and other participants in the act of any#$iincluding FGM,;
interims of impressments its from 10 days to 3 rhorgimple
imprisonment and in the case of fine it is fromBifr to 500.00 Birr (Art
.569). The maximum penalty for participants is theimum prescribed
for the perpetrator the drafting of this articlendae criticized on a few
grounds. In the first place, participants, accaogdia Articles 32-41 are
classified as principal actors or criminals, inatays, accomplices,
conspirators and assessors after the fact nothal pgarticipants are
punished equally principal criminals are equallynighable; instigators
accomplices may be punished as equally as or leas principal
criminals; but assessors are sentenced much ée¢ense. So, in the
light of these different categories of participant@ppears to be incorrect
to classify all participants as one group in Agi8&l69. In the second place,
to include parents and guardians, who act for titerest of girls, with
other participants who carry out HTPs for gain undee article and

prescribe the same punishment for all of them atrear apparent error.

But from a practical stand point, when draftingiélg 569 the question
was not whether participants should be punishedwssh as the dower; it
was rather whether parents and others should la¢ @riminally liable. It
is well known that (for thousands years) the genfince of FGM has
been carried out in many communities all over tharldvit has been
religisoly, culturally or socially considered to berespected act done in
the interest of women and girls. To remain uncircised is regarded as a
social stigma; no body would merry an uncircumciseaimen. This
opinion is strongly advocated not only by the nsgetion of society but
by females as well as. Ander such circumstancés ltseless to insert

criminal provisions which will be very difficult tenforce. The best
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method, it was argued, is to educate the publioutin the mass media
and on various forms, the criminal jests systeamisn effective means of

dealing with the problem.

There was another argument against penalizing {saaerl others in the
act of FGM. If parents and other participants aimioally punishable,
there would hardly be any other despite the abeeenmgly convincing
arguments; the legislature thought it person tcomephe case to the
judicial authorities or to willingly give testimonyhere necessary. In the
absence of informants and witness the perpetrafdf&M would remain

unpunished.

Despite the above seemingly convincing argumerttg, legislature
thought it necessary to criminalize the participatof parents as well as
the perpetrates of the act, in order to senegar chessage to the general
public that FGM is an illegal degrading and cruet arohibited by
International Law and denounced by the medicalfgssion. More over
the fact that the criminal code specified such astsrimes and prescribes
penalties for them is a clear notice to make thmroanity aware of the
illegality of these practices. If any person does observe this notice
another way of teaching the public is by punishargl reforming the
perpetrator. This intern would also act as a lessonprospective
perpetrators of FGM and other HTPs. This indic#éited Criminal Laws,
like the mass middies and other forms have a meéreucating the
public about the evils of FGM. Consequently itsweoncede red
adequate that parent and other participants shiea&ve light sentence in

order to give them a lessen.

3.3. EM
The federal constitution provides that only thosdividuals who have attained the

marriage able age under the law may conclude nggriiarticle 34}". The old law that
specifies the marriage able age for girls as fiftgears (Article 58 of the civil code ) has

been amended by the Revises Family Code of 2006cl@r7) to eighteen yedfs
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Family laws enacted by other regional states atsoycsimilar provisionS. However,

there was no clear provision in the 1957 penal ¢bhderegards EM as an act of crime.

The provision of the 1957 penal code close to tieblpm of EM was Article 615, which
reads:

Whosoever intentionally lends his offices, religgoar civil, to the solemnization
of a marriage forbidden by law, is punishable pefi

According to this provision neither the spouse wbocluded marriage with a girl who is
under the legal age nor the persons (parents erwite) who gave their consent face
any criminal consequer®e For this reason, it seems that even those whmato
subscribe to the practice do not consider it agcmf crime. One can not be bold enough

to conclude that even law enforcement organs ameuime from this belief.

According to Article 615 only the person solemngithe marriage, i.e. the officer of
civil status (in the case of civil marriages) art treligious officer (in religious
marriages) are criminally liable. All other actoewe absolved of any criminal
responsibility?*

Given the reality on the ground, the significancke this provision in assisting
communities abandon the practice of EM is highlyesiionablé. In the first place,
almost all Ems are concluded in a customary fashimhnot before a civil status officer
or a religious clerfé. Secondly actors in EM are not the ones envisdmyethe lavi*.
And on top of that there is virtually no systemcofil registration in the country not to
mention the absence of attitude on the part ofl Iea enforcement personnel to be of
any meaningful help in the procéss

Although early marriage is not placed in the chapteHTPs in the new criminal code, it
is clearly prescribed as an act entailing punishnueer the law. There are two legal
provisions in the new code concerning EM.

Article 647 provides thus:-
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1/ whoever intentionally solemnizes to a marriégdidden by law, is
punishable with simple imprisonment not exceedhrgé years, or fine not
exceeding five thousand Birr.

2/ whoever contracts, permits or becomes a wstrtesa marriage
forbidden bylaw, is punishable under the provisiohsub-article (1) of
this Article.

3/ where the crime specified under sub arti(l¢sand (2) of this Article
is committed  negligently, the punishment shall ibmprisonment not

exceeding three moths. Or fine.
Article 648 reads as follows:

Whoever concludes Marriage with a minor apart foroumstances permitted by
relevant Family Code is punishable with:

rigorous imprisonment not exceeding three Yearsre/ithe age of the victim is
thirteen years or above; or

rigorous imprisonment not exceeding seven yeargravthe age of the victim is

below thirteen years.

The above provisions do not only punish the ciaidl aeligious bodies who solemnizing
marriage, but also those who contracts, and penhé@smarriage and those who give
testimony to the marriage.

Ato Tiume Lissan was asked by this writer about ¢batribution of the new Criminal
Code as regards early marriage,

One contribution of the new Code, Ato Tiume Lissaates has already
been mentioned above; l.e. unlike the new codefdhmer penal code
punishes only those who solemnizing the marridge;nharriage, persons
who contract or permit or give the testimony to angrriage were not
criminally liable.
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More over on the persistent request on the womeh hssociation, a
specific legal provision on early marriage (Art.$4®8as introduced later.
The very fact that a single provision addressindyeaaarriage has been
embodied in the code helps ornery women and otbdisd it easily, site
the article and argue about their rights. Anotliraatage is that the man
who contracts a marriage with a miner is given\@s@enalty which is
believed fit a crime. Besides, the penalty is mesger for the criminal
who contracts marriage with a miner below the ag&3athan for the one
who marries a girl of above the age of 13. Theed#hce of punishment is
necessary because a small girl undergoes a momsgrhysical and
mental fortune than a girl above the age of 13. &ones life-long injury
or death may result from early marriage. Anothegstion that was put to
Ato time Lessan was about the contradiction betwasticle 647 (2) and
Art 648 of the new code and about which provisibawdd apply incase of

persons marrying minors.

It is true Ato Tiume Lissan stated that there istcadiction between the
two provisions as rewards contracting partieshin fabsence of the clear
provision of Art 648 a man contracting with a mirggr can be charged
and punished under Art 647(2) because the claus&ho ever
contracts... a marriage for bidden by law ”, inclsdeman who marriage
a girl below the age of 18. This means that Art(8%&nd Article 648 can
be used to punish a man who commits early marridgementioned
above, Article 648 was drafted mach letter as #guest of persons
against early marriage while doing so it was fogotto delete similar
close under 647(2). Nevertheless, prosecutors @whgeg should have no
difficulty in choosing the appropriate provisionn®of the principles of
interpretation dictates that, when two similar pgmravision are present
the more explicit legal provision which prescribaessever penalty is

preferred to a general provision.
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Then Ato Tiume Lissan was asked by this writer wihg penalty under 647 remained
light while that or art 648 increased. His answaswuhat “It perhaps resulted from error
rather than out of intention. But it could be argubat marriage officiating authorities
and persons who permit or give their testimony toearly marriage should not be

punished as severely as man who marry miners.”

Finally Ato Tiume Lissan was asked wither Art 64%pkes to Art 648. His answer was
that:

The said article applies only to Art 646 and 647does not apply to Art
648. This is because Art 649 mentions only the Awticles but not the
article on early marriage. On these bases it iy am other marriages
forbidden by law that criminal action should be emkonly after the
dissolution of the illegal marriage. In the case azfrly marriage this
procedure is unnecessary because Art649 doesctot@Art648. Criminal
Prosecution on early marriage can and should pdocgighout prior
dissolution of the marriage. In case of early naayeiit is wrong for public
prosecutors to ask divorce in order to prosecule donfusion due to the
misplacement of article 648, this article should/éhdeen inserted after
Article 649.

3.4. MBA
It is common knowledge that MBA amounts to flagraiaiation of the consent principle

that underlies a law full marriage.

The 1957 penal code had a provision that crimiraliabduction Article 558; it reads as

follows:

Whosever carries off a women by violence, or aftaving obtained her
consent to abduction by intimidation or violenceckery or deceit, is

punishable with rigousim presentment not exceetlinge years.

Where the women carried off is responsible andyreentracts in the midst
of her abductor a valid marriage, proceeding shallinstituted only where
such marriage is subsequently annulled by law.
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According to Article 558, the abductor may be ptet with rigorous imprisonment not
exceeding three years. Article 107 of the samecpitess that rigorous imprisonment
shall not be less than one y&arThis implies that an abductor may be punishedh wit
rigorous imprisonment that ranges from one to thyear$®. The article covers both

abductions made with a view to marriage the vicamd those made with another
criminal intent®. Art.558 (2)

This provision constituted a serious set back & gtruggle for preventing marriage by
abduction. In practice too, it has the effect ofifeoring a legal blessing on marriage by
abductiori®.In practice too, it has the effect of conferriniegal blessing on marriage by
abductiori®. Especially in a society such as ours, we aésdrto the view the matter in
terms of the options available to the girl who isietim of abductiof’. More often than
not, the girl does not have any other choice tsstibing to the ensuing marriage offer
This is a choice imposed on her not only by hewabm but also by members of her own
family most of whom support MBA. Her opportunity ¢onclude another marriage after
the abduction is slifi. All these cumulative reasons lead to the conefusif marriage
with the abductd?. The result absolves the perpetrator of any ciiriability.*®

The utility of the law in the move towards enabliogmmunities abandon MBA as a
form of HTP is minimal, to say the ledstin fact, the practices of MBA is not regarded
as crime by the law since it is stated that crifnjpr@secution may not be instituted

against the abductor if the act of abduction ifeéd by marriage.

The new criminal code has, in this regard, comevitp improvements of a paramount

significance. Article 587 the new Criminal Codedsas follows:
Abduction of a Woman

1. Whoever with intent to marry a woman abducts heviblence, or commits such

an act after having obtained her consent by intatnich, threat, trickery or deceit.
is punishable with rigorous imprisonment form thyears to ten years.

2. Where the act of abduction is accompanied by rdqgeperpetrator shall be liable

to the punishment prescribed for rape in this code.
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3. The conclusion of a marriage between the abductdrtiee abducted subsequent

to the abduction shall not preclude criminal lidil

4. Nothing shall affect the right of the victim to ttacompensation under civil law
for the moral and material damage she may haveaisest as a result of the

abduction.

Abduction is now a crime not with standing conabinsbf marriage following the at
In terms of the men fall element required for cossion of a crime, the intention of the
abductor to conclude marriage with the victim doed have any bearing on his

responsibility for the crimé’

This writer put questions to Ato Tiume Lessan conicgy the changes that have been in
boded in the criminal law and concerning the puepbshind the changes Ato Tiume

Lissan answer is as follows:

Measure changes has been introduced in the newnatimode in

respect of legal provisions on abduction. The etgroéeach kind of
abduction have been clearly defined, and the pesdhere to have
been aggravated so as to fit the crime. Art.55&efformer Code
defines Abduction regardless of any purpose bethiedcrime; but
Art 557 (1) of the new code adders that the abdocthould be
committed for the peruse of marriage. With resgectabduction

without any clear purpose several provisions hasenbintroduced
by the new code. Abduction of a person withers a brea woman is
punishable severally under a new legal provisiort 586). Besides,
abduction of a child for no clear purpose is puaidd under new
sub articles carrying a heavy sentence. This stutiesy (Art 589) (1)

and (2) are drafted along similar lines as Artidé8 and 559 of the

former Code.

If abducting a person (Art 586), a woman (Art 588y a child (Art
589) is committed for any purpose specified undeat £90), the
punishment is mach more aggravated that under @Irtdd the 1957

penal code.
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The objectives of behind the changes are very alsvidhe rights of
women and girls guaranteed by international law dnyd the
countries constitutions. As well as by natural stwould be insured.
It should be known that females are not sex obje@ated to serve
the lust of men.

To allow any man to abduct any girl or women unither cover of
marriage would totally ruin the lives of females.h& a girl is
abducted when she is very small or while getting dehucation, a
part from the horrible physical and psychologicangequently
against her will being, her future life is fully gendent on the wishes
on the man. She has neither the economic nor theatdnal
capability to resist any future mace treatment loa part of the
abductor. His agreement to merry her man actuaBylt from fear
of criminal liability and punishment. After a whilee may drive
away this one and run after where girls and worniée. life of the
former abducted female would be worse than everbef is for this
purpose that the abductor remains criminally liagten if marriage
has been concluded according to Art 587 (3) of riee criminal
code.

Other improvements on the previous penal codeharteain abducted
who rape after abduction is concurrently punishad eape (Art
587(2)), and that an abductor to component the @bdugirl or
women materially and morality (Art 587(4)). The luion of these
provisions helps judges and prosecutors as wetltlasr interested
persons to be a ware of what measures should ke taainst the
abductor with out the necessity of examining theiows legal
provisions of the code.

-39-



END NOTES

Chapter Three

1. UNICEF /Ethiopia ENABLING COMMUNITIES ABANDON HARMFUL
TRADITONAL PRACTICES,(Addis Ababa, April 2004) P.52

2. Ibid

Ethiopian Woman Lawyers” Association, HARMFUL TRADITONAL PRACTICES
UNDER ETHIOPIAN ILAWS (Addis Ababa May 2005) P.8

Id. P.9
Ibid
Ibid
Ibid
Ibid
Ibid

10. Ibid

11. Id. P.10
12. Ibhid

13. Ibhid

14. Ibhid

15. Ibhid

16. Id. P.11

17. UNICEF /Ethiopia ENABLING COMMUNITIES ABANDON HARMFUL
TRADITONAL PRACTICES,(Addis Ababa, April 2004) P.53

18. Ibid
19. Ibid
20. Ibid
21. Ihid
22. Ibid
23. Ibid
24. Ibid
25. 1d.P.54
26. Ibid

&

> o oe

L *x

-40-



27.

28.
29.
30.
31.

Ethiopian Woman Lawyers’ Association, HARMFUL TRADITONAIL PRACTICES
UNDER ETHIOPIAN ILAWS (Addis Ababa May 2005) P.12

Id. P.13
Ibid
Ibid
Ibid

32. Ibid

34.
. Ibid
36.
37.

38.

39.

Ibid
Ibid

Ibid

UNICEF /Ethiopia ENABLING COMMUNITIES ABANDON HARMFUL
TRADITONAL PRACTICES,(Addis Ababa, April 2004) P.54

Ethiopian Woman Lawyers’ Association, HARMFUL TRADITONAL PRACTICES
UNDER ETHIOPIAN LLAWS (Addis Ababa May 2005) P.13

Ibid

-41-



CHAPTFER FOUR

Thefeature of HTPsin some selective Cub Cities and Bodies in the control and
eradication of these practices

4.1 Introductory remark

According to some research, most of the HTPs aréonmeed in the rural area of
Ethiopia. But the problem exist in Addis Ababa, eWleough HTPs are not carried out in
cites to the extent that they are performed inctenty side. As in other areas women are
the victims of several HTPs in Addis Ababa. Thesabfems affect the physical will-
binge of females and it may result in their destéwious researches indicate that females
are subjected to different tortures solely on theugd of their femininity, and that the
persons who inflect such in human treatment inclcidse relatives as well as people
who are known to the victims. Some of these HTRsFBM, EM and MBA. These
practices are often performed in the outlying afadddis Ababa. Of course they can

sometimes at the center of the city.

There are several places in Addis Ababa where FEM,and MBA are done. These
practices are also performed in most localitiehaAkaki Sub City. The performance of
HTP is not limited to the above mentioned placed subjective FGM, E.M and MBA

are carried out in the Kolfe Sub city particulaimyTiro and Lomi Meda. In places called
Hana Mariam and Dertu Mojo which are found withthie locality of Nefase Selk Lafto

Sub City.

The purpose of this Chapter is to assess the tesiwvhich governmental and non
governmental bodies carryout to detect control prevent the performance of HTPs

with in the subjective mentioned above.
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4.2. HTPs in Yeka and Gullele Cub Cities
4.2.1 Yeka Sub city

It was necessary to go to Yeka sub city police stigation in order to find out about the
existence of HTPs among in Addis Ababa. An intesmieas made with corporal sergeant
Tewedage Wendmu and corporal sergeant Fasika Eghetunterview release the

following facts “abductions is the crime on whiclany accusation where submitted to
the police;”

Two years ago abduction is a serious matigrsimce the police set up follow
on which they discussed the problem with the regglef the community, the

frequency of abduction appears to have decreasadacdkusation on early

marriage was presented to the police only once inith period of eight years.

As far as FGM is concerned not even a single repastbeen made to the police
in they Yeka sub city.

The corporal sergeants think that no report is ntadEGM because the practice does not
exist in Addis Ababa. But as regards early marripgeents report on such cases. But
since their children that they have reached mazgbtg age, it is difficult for the police
to investigate such matters. But is it possibledaclude that no practices of FGM are
performed in Addis Ababa? A questioner was disgkasaong 30 women some of whom
were workers but mostly students. All of them thiht FGM and EM as well as MBA
exist in Addis Ababa. Among 27 police man who f{illep the questioner, 56% are of the
opinion that only abduction is practiced in Addibaba, 7% think that FGM, EM and
MBA are occasionally performed in Addis Ababa; 3%fate with certainty that the three
HTPs are carried out in the capital city. The goesr was given to 15 Lawyers 40%
whom think that abduction exists; 20% are not sineut the existence of FGM, EM and
MBA in the city. 40% are sure that the three HTRs@erformed in Addis Ababa.

As indicated above, policemen are not aware optr®rmance of the three HTPs, while
members of the community express with certainty tiwe practices are carryout in Addis
Ababa.
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As regards the answer given by Corporal Sergeasik&ao the question on early
marriage, he states that ‘It is difficult investiga in such cases because girls want to
merry below the age of eighteen although their miarebject to it.” But this statement
contradicts with the legal provisions of the crialitaw. Article 648 of the criminal code
of Ethiopia 2004 declares that:

“Whoever concludes ............ with ......... " is punisuble witlgorous imprisonment.

According to this legal provision, it is the malerpon who is punisuble for marring a girl
in her minority contrary to law. In such cases tloasent of the girls is null and void,;
such a marriage is illegal regardless of her can&ince marring a minor is illegal, it is

not right for the members of Yeka sub city poliead office to stop investigation simply
because the girls have given their consent to eadfriage. Such an opinion is contrary
to the legal provision of the criminal code and tead office should give more legal
education to its members who conduct investigatiorHTPs. The next question put to
the police was ‘how successful they have been \estigating and collecting evidence

after an accusation has been lodged on HTPs’ Acuptd the answers given:

Many accusations are often longed with respecbtiuetion; efforts are made
to investigate the accusation carefully; but thebpem is that the abductors
disappear during investigation. Particularly, timoimer and the abductor
disappear from the police by mutual agreement apdess to the police their
arbitration on the marriage. This is because theummof dowry increases
heavily when a parent or a close relative doespnotue on accusation after
lodging it. But the dowry is small in the absenck amy accusation.
Accusations are often submitted to the police rhstases because the dowry
increases or decrease depending on whether ormatausation is lodged.
The Police states that, after investigating sugdesaarefully, they send the
police files to the public prosecutors. Such actigrthe police commendable

because it is inconformity with the law.

Another question submitted to the police concetims humber of cases sent to the public
prosecution for decision, submitted to the couststfial and those closed by the public
prosecution and the judiciary?’ The answer gives that they send on the police files to
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the prosecution after careful investigation but tha public prosecutor closed the files or
do not institute criminal proceedings because tif@mers and abductors disappear. But
the police do not know the number of cases clogedobirts due to lack of information.
According the statement given by the police, par@msome instance in rural areas send
their daughters to the city for education but tleynpel their daughter to stop their
education and return home in order to get themmaared during minority. The police
take action on such an early marriage. One paati@dse on which the police took action
in the following.

The name was the girl was Mestawet she was 11 pédhrs
She was a®igrade student in the Heberete Fere elementary

School in Addis Ababa, she was poplar with herhieegfor her cleverness and
hard work. Her father had sent her to her grandpsr@ Addis Ababa, so that
she would get education. But  on account ofagieement with another man
to give his daughter in marriage to the son of gther person, he came from
Ficha to Addis Ababa to take his daughter from geand parents. When
Mestawot hired the information, she told the matethe director of her school.
The director of his part informed the Yeka policead office about the case.
After this information the police gave warning TeMaot's father not to peruse
with his plane. The content of the letter writtey the police was that
mestawot's father should stop doing such an acbieoause early marriage is
illegal according to the revised family code and thiminal code of Ethiopia,
and that criminal action would be taken against lihe insisted on his plane.
Mestawot's father binge aware that the police viei@med of his plane and
that a strong warning was written to him, abountdedidea and returned to

Fiche living his daughter with her grand parents.

This praise worthy action by the police msexample what the police could due
to fight HTR; and protect the human rights of girls.

In general the answer given by the police of th&arsub city to a questioner
distributed among them, are indicative of the thet they strongly object to HEP
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and that would do their at most to control and elate the performance of such
practices.

4.2.2. Gullele Sub City

Another body was the Gullele sub City police hedit®f which was asked on HTPS
corporal Sergeant Ketema Serna a member of thel@wllb city office states as follows
concerning the number of cases reported aroundsHMBA is repotted from 10-15
cases in a year, EM from 5-10 cases; while no F&keported”. However according to
Corporal Sergeant Ketema's statement, there acetegprumors. FGM is performed in
the villages of Kechene and SiroMeda with in thealiy of the Gullele sub city.

As regards the question to put the Corporal Setgéatema on “what action was taken
by the police after accusation and how succesdialy twere in caring out the

investigation and collecting evidence on HTHis answer as follows:

HTPs are among the criminal cases that are reporteétie@olice and on
which evidences are easily gathered most evideaes produced by the
neighbors of the victims after receiving the testiiy of such witnesses, the
Police send the files to the prosecution offickeefe are cases in which the
close relatives of the victims and perpetratorshef crimes get reconciled
and report to the police and their reconciliatiBnt these are not accepted
by the police.

There for the Gullele Sub City Police are of thenam that, in respect of accusations
submitted to them on EM and MBA they are successatence and sending the Police
files to the Prosecution for decision. On the basté<Corporal Sergeant Kitema's
statement, Gullele Sub City Police have, in thigexs opinion, done their duty much
more satisfactory than those of the Yeka sub cig regards FGM, corporal sergeant
ketema was asked why such cases are not reportedtieough the police are aware of
rumors that such practices are performed in soraeepl with in the Gulele subcity he
thinks that no FGM cases are reported due to lddooonsciousness. The members of
the community believe that FGM is lawful and ard aware that these practices are

punishable under the criminal code of Ethiopia.
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On the question of the number of cases submittethéojudiciary for trial and those
rejected by the prosecution and judiciary, corpeeigeant ketema asserts that, though
they send their files to the prosecutors after stigating and collective evidence
carefully, they do not know about the number ofesasied by the judiciary or those
rejected both by the judiciary and prosecution.isTit because there is no exchange of
information between the police on the one hand,thedorosecution or the judiciary on
the other as long as the police files are not baok to the police with decisions rejecting
the cases due to insufficiency of evidence, thécpdhave no way of finding out what

decisions are given.

Although, there should be close link and cooperatimong the police, the prosecution
and the judiciary according to the criminal procedcode, no such close relationship is
noticed among these bodies in actual fact. Thetfattthey have no close contact with
each other on their daily activities is against thgal provisions of the criminal

procedure code of Ethiopia on 1961. Among suchuallyt interdependent bodies, the
relationship should be such that the investigapafce institutions should be made
aware of whether or not final decisions have beden on the cases investigated by

them.

This writer has had the opportunity of looking irdopolice file relating to abduction.

The case was reported to the police on April 18320

The name of the abducted girl is Enkutatash Mekoywho is 16 years
old. She is a grade 10 student in the Yekatit d@sdary school the
abductor is Ato Aschalew Abebayehu who is the teaaf abducted

girl. It was ATo Mekonnen Desta the father of thetim who reported

the case to the police. The report alleges thatumsday at 8:00 am on
April 8, 2008 the abductor who is about the ag@®fyears kidnapped
his daughter when she was about to enter througlgate of Yekatit 12
secondary school. The report adds that the abdbetb detained for 6
days on his house. After the girl was sent by tbkce to the family

planning institution, the letter written by the tifigtion expresses that
after the examination of Enkutatash Mekonnen thegis a scratch on
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the inner edge of her vagina and that there washbon her hymen from
this fact the medical certificate concludes thatusé intercourse was
performed through rubbing of the vagina. The abmluwas released on

bail on April 23, 2008 after being detained theigmfor 8 days.

4.3. Institution having interest in the control and Eradication of
HTPs

4.3.1. Associations

There are different institutions in Ethiopia whicérryout various activities around HJ;P
by creating a wariness and exposing the negatieetedf these practices and by looking
after women and girls that have under gone horritperience because of these
practices. Among these are found Ethiopian Lawysssociation (EWLA) and The
Ethiopian Institution set up to eradicate HTVe Ethiopia Goji Limadawi Dirgitoch
Aswogaj Mahiber (EGLDAM).

4.3.1.1. Ethiopian Women Lawyers Association (EWLA)

The Ethiopian Women Lawyers Association is a nasfipmaking woman’s advocacy
groups founded by few women Lawykr§he operation of the Association has begun in
1996 after its registration as a civic associatigrthe ministry of justice on"7of June
1995 .The Association functions with the generous gfamin consortium of donors.
Currently, it has its head office in Addis Ababadabranch offices in Bahir Dar,
Assosa,Awassa,Nazareth,Diredawa and Gambella.

A questioner was given by this writer to W/ro Shgevdakele who is the co-ordinate of
the legal advice service of the association. Th& fjuestion concerns the activities by
their association around HERHer answer was that:

The association did its at most for the inclusiéiH®Ps as punishable
acts in the criminal code of Ethiopia 2004, thrdowliscussions with the
highest legislative body of Ethiopia and with itseeutive bodes. In
cooperation with the UNICEF Ethiopia, the assooiatas prepared a
Book let under the title, HARME FULL TRADTIONAL PRBTICES
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UNDER ETIOPIAN LAWS it has distributed the book let different
Institutions. So that various sectors of the comities) can have
Opportunity to read it since the booklet was wntie both the Amharic
and English languages. The general public can pet rtecessary

evidence from the booklet.

W/ro Shewaye was asked “whether FGM practices idig\dbaba” her replay

was that,

Among the HTPs, only abduction and early marriagedmne in
the capital city. But the number of cases is rmoge. Early
marriage against the concept of the girl is carreed more
frequently than abduction. But she thinks that F@WVinot
practiced in Addis Ababa.

She was asked “if any steps were taken by the g®octo find out whether or not
FGM is performed in Addis Ababa.” She statedtth®w research has so far been made
to discover if FGM, EM and MBA are practiced withire capital city but preparations to

study these practices in the future are been madeebassociation.”

The association began its work in 1996 G.C; thimmsel2 years have passed since its
foundation the fact that no committee has beemugédb research these activities within
such a long period of time is not to its credit.r&gards the branch offices outside Addis
Ababa they should not be discredited for lack @eegch because they were founded a
few years ago of all the institutions, the EWLA slibhave taken the leading role in
fighting against HTPs by studying and exposing geeormance of these practices, by
educating the public of their negative effects loa life of woman's and girl's by giving

legal aid to victims under going these tortures.

But the association is not even well aware of tteefices of FGM, EM and MBA, where

as the police; the prosecutors, the judges antha [zart of the public do know that these
practices are being carried out with in the logatit Addis Ababa. It can be concluded
from these that the EWLA has not done what is etgqueof it. W/ro Shewaye was asked

“what the association has been doing to give smiuid the problem.” She stated that:
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The association uses two methods. A. To educatiencommunity to magazines,
mass media etc. B. To bring before court the erainand his assistants to have them

punished according to the criminal code of Ethiopia

W/ro Shewaye was asked “what legal aid the assosiagives to victims when they
come to their offices after undergoing horrifyingeriences physical and metal torture.”
Her replay was that “such victims are sent to thkcp because the acts are crimes under
the criminal code.” She was asked whether coudgjuents given in such cases are
satisfactory.  She replayed by saying that shetsaware of circumstances in which
court gave judgments. She added that “there i®port of any cases brought before the
courts. But there are reports of many cases agjtetic by courts with in the
administrative region. The problem in the adjutiaraof crimes relating to HTPs is that
public prosecutors’ recommended light sentences amdirts accept their
recommendation. Courts, taking in to account thei& conditions of a criminal, to give
light Penalties, where as they should have impdtisegbenalty deserved by the criminal.

This indicates that in just is committed by judi@athorities.”

In general it is clear that the establishment deddbjective of the EWLA its to prevent
or stop the cruel treatment underground by womeh @irls. But as indicated in the
interview, the association has not done to conuiidely spread attacks on women and
girls. From the tracts distributed by the asseowmit can be realized that, for the purpose
of fighting HTPs it receives grants form the Aumtri Development corporation,
Department for International Development (DFID)inl&nd Embassy, NOVIB , Oxfam
GB, Royal Norwegian Embassy, Sweden Embassy arah Béssie Memorial Gender
Fund (CIDA).

On my repeated interviews with the EWLA | had thgportunity of taking with the
women and girls who went there to seek advice. Mdghe victims | tacked to had
grievances against the association; the associaéigims to help them but does not go far
enough to put on and to their case. The Assodati@ving been founded to relive
women and girls form many any human has not danduties satisfactorily; the future

the association should stop being negligent andernate on what is expected of it for
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women and girls. Since it receives many donatfoms different NGO's more than any

other institution it should do more to guarantezrights of women and girls.

4.3.1.2. Ye Ethiopia Goji Limadawi Dirgiytoch Aswogaj Mahiber
(EGLDAM)

The association was established in 1988G.C, andbéws in existence for 20 yearis
reports to the public after studying the variousvétees concerning HTPs performed both

in urban and rural areas.

This writer went to these associations and talkét W/t Kidest Getachew the project
coordinator. She was asked why the first namehefassociation was changed. Her

answer was that:

A Committee is temporary body which carries it'sivetes for a limited
time and it was established under the ministryesdth. But the activities
of this body are not temporary; so long as HTPstettis association
should fight a permanent basis. This was the readoy the change of

name took place.

In her answer to what the association has beergdoifight against FGM, EM and MBA
some how the HPTs W/t Kidst stated that:

In a Survey conducted 10 years ago the associatiogsearch on five
kinds of HTPs. This association draws projects iffeent areas where
different problems are reported the exist. Theo@ation establishes
clubs in major areas and distributes materialstewribpn HTPs. It achieves
the tasks with other related organizations coop&igt Especially, in

Hararie zone there was FGM problems but these daysssociation has
done it's at most minimize this problem. On theeothand the association
has set up an operation called committee conversatirough such

operation the association assist women to disdussetproblems. This
association set up about 37 cultural centers (I®)umed the purpose of
these houses are to found cultural centers in dalécilitate discussion

among various sectors of the community.
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Next was asked whether she thinks that HTPs exigtddis Ababa. Her answer was
that:

In a research made the previous 10 years, 60%eoFGM in Addis Ababa
was performed in Akaki and Kotebi sub region. Imticalar FGM exercised
by immigrant who come from the Arab countries. $ie added that EM
and MBA take place in Addis Ababa. FGM is carrimat on immigrants'
from Arabic countries. The Firm gathers methodioimation by launching
baseline survey, preparing questioner and condygiiope discussions. The
organization does not carry out such activities ibyself alone but in
cooperation with students, teachers, other volusteand supporting

organizations.

This association is making substantial contributipn doing a better job than other
organizations which seek to diminish HTPs by pringdeducational programs. Recently
in February 2008 it has published a book in titledllow up On National Survey on
HTPs in Ethiopia.’ In the introductory part of theok we find the following statement:
‘In1997the National Committee of Traditional Praes of Ethiopia (NCTPE), now
EGLDAM, conducted a national survey (BLS) on HTPEthiopia (NCTPE 1998).The
survey provided a land mark initiative that laice tround, the evidence base, for a
concerted effort to eliminate HTP in Ethiopia. EARX also produced a book based on
Baseline Survey (WCTPE).Now NCTPE/EGLADM is 20 yweald. The baseline survey
is 10 years old. The need to up date the informat@se for further action was critically

felt by all partners.

According to the statistic provided by this book Viiad the following types of

circumcision as currently being practiced in Adédisba.

Most Practiced Types of FGM in Addis.

Clitoridectomy Excision Infibulation
Age None | 0-4| 10> None 0-4/ 10x% None 0-4 10>
Number | 1 7 2 1 1 _ _ 1
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This organization NCTPE/EDLADM has brought abouticeable change in the reduction of

HTPs by providing educational programs and raigoglic awareness in Addis Ababa. The

following statistic was given to substantive trastt

Percent Decrease in Prevalence of FGM, E{NMBA in Addis Ababa

HTP Baseline Current Difference %Decrease
FGM 70.2 52.2 18 25.6
EM 50.9 32.3 18.6 36.5
MBA 18.4 10.1 8.3 45.1

Attitude of the study population by Addis Ababa {0 support eradication)

FGM

EM

MBA

Baseline

Current

Baseline

Current

Baseline

Current

65

91.4

90

93.5

89

96.0

The above three charts which EGLDAM has preparetsinesearch work are indicative of the

fact that are indicative of the fact that such pcas as FGM, EM and MBA are still being

practiced in Addis Ababa although to a lesser éxtean the base lime survey

4.4. The implementation of the Law by judicial authorities in
relation to HTPs

The HTPs which are so prevalent among the populaéiee causing physical, moral and

psychological damage on women and girls. It has lpeénted out in the previous chapters that

the Ethiopian Constitution, Criminal law, Familyaand International Human Rights which

Ethiopia has ratified, are all opposed to the jcay of such harmful practices against women.

Now the question arises what legal action mustakert when such practices are committed. In
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the following passage we will try to see some & #Hctivities of the concerned governmental

organizations when legal charges are made agaioktmactices.

4.4.1. Addis Ababa police commission crime Investigation
Department

The main duty and responsibility of Addis Ababa ip®l commission crime Investigation
Department is to carry out investigations on murcléminal cases. With regard to HTPs the
commission takes up the case and conduct the ra@gassestigation only when the harmful
practice causes the death of the victim. UP umw rthere has not been any such event which
had been recorded. Detailed reports of differeritind of crimes committed on children under
the age of 18 are sent from the 10 sub cities idig\do the department of the protection of

children founded under the police commission.

For the readers information the following data iseg from the department of children's'
protection with regard to HTPs for three conseautigars.

No. Kind of crime Year
1997 1998 1999
1 FGM - - -
EM - - -
3 MBA 8 12 7

We can see from this chart that from among all Hi&®>s committed on under aged

children only the cases of abduction girls fromlIhsyears of age.

This department of children’s protection under Addhbaba police commission
supervises the activities of all children’s protectsub departments which are under
every sub city police department. It also coordisaall such sub-departments. Apart

from this it does not receive charges from indialdwnless the case involves death.

In an effort to know if there are any charges maddHTPs perpetrated on children and
adult women the central intelligence Departmentciwhoperates under Addis Ababa

police commission has been approached.
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According to Sergeant Tadesse Lisanue, who workkigintelligence department, the
reports on criminal cases which are sent from thesdb cities police departments to
A.A.P.C.1.D apart from few cases nearly all areordgd in their general from and not in
a specific way. For instance if there are any csimeFGM, EM and MBA are reported
along with other social related crimes and pettigrafes. Certainly there has been the
practice of specifically reporting such HTP relatganinal cases but four years ago the
police abandoned such a practice. It is understdaddat reporting in detail every
criminal act in a specific manner may be tiresomrmal a bit uncomfortable for
documentation. Nevertheless such a practice makdgficult for any one to easily
acquire the necessary information on a particyjae bf crime.

“Why are HTPs crimes especially FGM and E.M comaditon child and adult women
not reported to the police?” Commander Zelalem \&¥idm who has been working for a
long time in A.A.P.C.I1.D made the following comment

The reasons why no legal charges are made oncsmeés could be, firstly

because the victims are often children. Even iy thiee adults they don't wish
to accuse their own parents. Or it could be theyhtiot know that they have
such rights. Secondly because the offenders aenfsaand their close friends
there are slim chances of the offence being expasedfor charges to be
made on them. Thirdly because the population inattea may accept such
offences as normal traditional acts it is unwillitegreport it to the police or it

may not have the awareness of its damaging effect.

“The NCTPE has made it clear that FGM is still piced in Addis Ababa. But why is it
that such offence are not reported to the police?”

The fact is the police do not conduct criahimvestigation on its own or on
the evidences provided by the Ethiopian harmfulcticas eradication
committee. For such an investigation be carriedestlter the victim of the
offence or someone else need first to report tee tmthe police. Because the
offenders of such crimes are either the parentaabim or their close allies

the case is not reported to the police the momeatcurs. For this reason the
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police cannot make any investigation on the mdéealone to penalize the
offender.

The public attitude towards FGM is viewedlegally and culturally needful.
The parents are of the opinion that if their daagig not circumcised she will
be lacking something and they believe uncircumnistould cause her to
make early and untimely Sexual encounter.

4.4.2. HTPs and the Prosecution Office

The prosecution office which has its quarters irdeta Federal courts makes
investigations along with the police when caseteeldo HTPs arise. When the case is a
serious one it makes charges in the court of lad @nducts litigation for the case.
Previously this office was only braining to the docharges brought by the police. This

time however it carries investigations in coopemativith the police.

To learn more about the activities being made Iy phosecution office with regards to
HTPs, | had approached W/ro Tobiyaw Mekonen, treglled the prosecution department
of the Federal first instance. Here follows themtew.

Question: From the offences made with regards t@$1&nd especially
from among FGM, EM and MBA over which one do younkhmany

charges are brought to your office?

Answer: Many of the legal charges brought to odicefhave to do with
abduction. There are almost no charges broughstooacerning FGM.

Occasionally however charges over EM are made.

Question: Are there any problems with evidence eyatly, investigation
process, pressing charges with prosecutive lawcand decision making
over the court cases and charges brought to ydice®f

Answer:The problems with regard to evidence gathering hawo with

the society. Because the community regards sudigghas justifiable and
harmless witnesses are unwilling to appear in dougive their testimony.
There are rather willing to settle the matter bsyplg a reconciliatory
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role. It is also a difficult task for the police force an unwilling person to
come to the court to give their testimony. The n@wblem with the court
of law is the releasing of the accused person fl@hin exchange for a
bail of a lesser degree. This makes it difficultget back the accused

again. Besides the court decision is much delayed.

Question: From among the cases brought to youseolfy the police how

many are brought to the court of law and how maryctosed down?

Answer: The prosecution office closes down only legal cakas do not
have enough evidence. When there is enough eviderakable we make
legal charges over the case. Most of the casegbtdo us are also in turn
brought to the court. The court investigates thielence and hears the
witnesses presented to it by the prosecution offfgken the jury thinks
the litigation and the testimony given is not adequit closes down the
accusation according to the Criminal Law proceddrecle 141. When
the accused person refuse the charge brought &aghims by the
prosecution office and the testimony given agalmst in a satisfactory

manner then the case is closed down accordingtedure Article 142.

Finally when asked if there is any data base tovshtee number of HTPs offences
brought to their office annually, she said theradssuch data apart from the graph made
in 1997 and 1998. While the prosecution officengrdluential justice foundation which
makes legal charges to the jury over many crimesafences committed it is indeed

regrettable to learn that there is no establistzd something need to be done about it.

The following is a case of early marriage offeneerowhich a charge was made and a
verdict given subsequently.

The accused is a man by the name of Merigeta Hax®ge Mekonnen. He
is a resident of Yeka Subcity Kebele 01/02 houseber 187. On January 27,
1999 E.C. he married to a girl named Hanna withcibresent of her parents,
she was 13.The wedding ceremony was held in theelstand conducted in a
religious atmosphere. When the case was presentibe tprosecution office,

it pressed charge over the case to the FederahnieestCourt. The accused has
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by promising to treat her with dignity and to alloer to pursue her
education. He asked the court to be lenient ancedpia marriage since his
marriage was established by the priestly autheuitg Eucharistic ceremony.
The court has rejected his defense and broughindreiage to an end. The
accusation the prosecution office made and thet @maision are attached at

the end of this paper work.

4.4.3. HTPs and The court

Law courts can play a crucial and decisive role tfoe keeping of human rights of
citizens. They are expected to carefully see tlagds made and the evidences presented

with respect to the law and give decisions withHmeihg influence by the accused.

The legal body entrusted with the responsibilityrafestigating charges related to HTPs
against women, is the criminal court found in Lalefhis time a special court ruling has
been established to oversee such cases. Althowgltase is now being given better
consideration than ever before, the fact that ldn® makes provision for the accused to
be bailed out and the subsequent disappearancBeofdcused is having a negative
impact on society according to the police, the @cosion office and other governmental
and non- governmental organizations working ondfiairs of women. The effects of
these are first of all psychological impact if desaon the victim and family. Secondly it
fails to curb such practices; this means othernafées are encouraged in stead of being

restrained from committing such offences.

In an attempt to seek explanation to the above ioveed problem this writer had made
on effort to reach and discuss with a judge whokw&an the court related to HTPs but
without success. Again this writer had tried tocdss the matter with miss Rut Araya
assigned and working on the 7th court room howskieris so busy all through the week
in the court that she had no time for discussionrorder to know the number of HTPs
offences which are brought to the court of laws thriter had visited The Federal First
Instance court Statistics Department .The methodladfumentation in this statistics
office is however similar to that to A.A.P.C.C.Itbat it is hard to find out the number of

offences committed on a particular type of crimevéltheless a statistical data on
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abduction and raping of women has the followinginfation. This statistical data tells
of the number of crimes on abduction and rapingubh the years 1994-1999.

Year Passed on New Closed Decision Post pond for

from the cases down made on the following
previous year, made year
1994 68 33 20 9 69
1995 69 35 29 8 68
1996 68 14 30 38 14
1997 14 69 24 18 42
1998 42 30 46 14 14
1999 14 12 16 7 5

When we look at the above chart in the years 1386 1the abduction and raping of
women had increased. In the year 1996 while thebeurof cases passed on from the
previous year had increased new cases had corgisgbndecreased, what had been
postponed for the following year had also decreasedhe year 1997 what had been
passed on from the previous year had decreased thigilnumber of cases put off for the
following year had increased. In the years 199891@ number of cases put off for the
following year had decreased. In 1998 the numbecasfes closed down has greatly

increased.
A case of abduction found in this court house resdf®llows:

The accused is Ato Merkebu- Gossa Bireda, agedOrl September 22, 1998 E.C.
around 4 O'clock in the afternoon in Nefas Silk Sty Kebele 01, in a surrounding
known as Ertu Waja, helped by his accomplice hatueted a 16 year old girl by the
name of chali — Gutema. Afterwards he raped thiplégs and defenseless young lady.
This accusation was made on the rapist by the putise law. The court after hearing
litigations from both the right side and the laftes although the accused had pleaded not
guilty the court had sentenced him to 5 years gdfrisonment. Since there were enough
evidences to verify the fact that he had indeed mited the crime. The accusation
made by the prosecution, the right and left sidigaiions and the court decision is
attached at the end of this paper work.
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Conclusion

After this paperwork was given a title, it wased&il to know how to proceed with the
work and make the necessary assessment on itsnmaptation. The writer of this

research work had wrongly though it initially tH4TPs related offence were mainly and
prevalently cases which occur in rural Ethiopiahwiew or none occurring in the

township. However as we set out to read books ®RsHand especially the publication
in 1998 by NCTPE, it soon became clear that HTRda@ crimes have their percentage
occurrence in Addis Ababa as well according tosebime survey which the organization
has conducted in its research over the types ofsHE€Rted offences, their prevalence

and places of occurrence. Among these HTPs the omas are FGM, EM and MBA.

Based on this research work of NCTPE a proposalpsgsared on whether or not these
three main HTPs do occur in Addis, whether the eeminal law has declared such
acts as unlawful and whether it does address thielgam sufficiently. As the proposal,

which seeks to answer the above questions, wag lpgepared, were offered to the
writer of this research work that the research khdocus in some rural areas, since
many people were of the opinion that HTPs werelygpeacticed in Addis. Although

NCTPE has officially confirmed in its research tdstence of such practices, it was
difficult to tell with confidence the continued si@nce of the practices to this day

because 10 years had already passed since thecteses made.

After being sure as to the existence or nontemce of the practices in Addis, if the
practice had been abolished (in the case thatesmbexist nowadays), it was intend to
make research on what legal actions the law hashtak uproot, such practices as FGM,
EM and MBA.

Interviews made with different sectors of socigyestionnaires conducted as well as
dates obtained from law courts and other orgammativorking over related cases have

clearly shown the existence of HTPs in Addis beyang doubt.

Although the research revealed the existence ahtdutraditional practices especially
FGM, EM and MBA, the most reported case to thegeolivas MBA. Such unlawful

practice mostly occurs in sub cities which are tedaat the suburbs of the city.



Nonetheless even in sub cities such as KechenceShimdmeda which are relatively

close to the center of the city such things arenmegd to be practiced. Female Genital
Mutilation is known to be perpetrated among womedr wave emigrated from Arab

countries and are currently residing in Shiromeds.aSuch offences however are not
reported to the police primarily because of laclkanreness among the population that
first of all such practices are harmful to the miceind to the society as a whole and that
they are unlawful. Early marriages are occasionaported to the police and there are

some which have been forced to terminate by caaistn.

In the new criminal code, HTPs have got especiaftgntion and treatment; moreover
perpetrators of EM and MBA will not go unpunisheztarding to the provision of the
new law. It is the belief of the writer that thisliwgreatly contribute in the overall

endeavor to reduce and finally eradicate all swrimiful practices from the country.

Among the organizations which work on HTPs, thare two non- governmental
organizations, EWLA and EGLDAM which are prominefspecially EGLDAM is
currently engaged in a project which could helgubstantially reduce the practices. It is

an organization with a good prospect for the future



Recommendation

HTPs are practices which have been handed down fyeneration to generation and
have obtained acceptances by the society. Howtheenew criminal code has laid down
legal provision to eradicate or minimum the misaactdf criminals who are engaged in
such activities. But due to lack of awareness lmn dct of the general public, it is
difficult to observe the law. As long as the menshbafrthe community are ignorant of the
harmfulness of traditional practices, it is uselessrely to criminalize such acts. The
problem is rampant in the rural parts of Ethiopna & existence in the sub cities on a
smaller scale. This paper focuses on HTPs cartieéthsub cities.

The researcher has fried to distribute Questioviech gave concrete information that
helped to find out sound solution for the minimiaat of the problem. Since, this
problem is critical all NGOs and work hard with tagolvement of the society, in order
to find solution for this problem.

The first step to stop the abuse of HTPs is to $omu the rural pent of Ethiopia. Since,
the government policy has already facilitated #iinec groups to use their language for
education purpose HTPs should be given as a sulgjestudents. Apart from schools,
influential people like elders, ethnic and religgoleaders, and other members’ society
should be trained through to discussion forums.nTteese persons on their part can
teach the broad masses of society concerning tigatime effect of HTPs .Health
institutions can also make great contribution toimize HTPs. When patients go to
hospitals and clinics for treatment, medical prsi@sals have the opportunity to teach
them about the effect of HTP .In addition; it isspible to transmit the messages by

showing documentary films and dramas that wouldterawareness.

Using posters around schools, clinics, market pé&awepublic centers are it also a major
means of portraying violence on women and girlsval as consequences HTPs. Like
EGLDAM that uses the home centers, it is usefuht@nge a program for free (open)

discussion in order to arrive at solutions.



The people should be taught that practicing suold kif criminal activities may lead to

the punishment of fine and imprisonment to creataraness

All members of the society should be through to edmately inform the police about the

mater when they see HTPs being carried out.

As regard cities, since many technological mears aailable we can disseminate
information through pamphlet, newspaper, radio, . we can also use voluntaries

who can teach in the school or various institution.

The legal institution especially police shouldiv&rin arresting those people who
practice HTPs. The prosecutors should institutmical proceeding immediately after
they get the files from the police, and the coumbisd give priority for such kind of

crimes so that it helps to avoid or reduce thetmac

To implement the above ideas, it requires finanp@ker on the part of government to
abolish or minimize HTPs along side its developmeamd other programs. Moreover

NGOs should endeavor to change the mind of backi wocieties.

We should also learn from the experiences of otmemtries and societies that have

almost obliterated HTPs.



Challenges and Obstacles in the preparation of thisaperwork

1. The non-availability of earlier research work in di&l Ababa on harmful
traditional practices.

2. The lack of cooperation by some organizations @ ¢iTP related information
and to be interviewed. Repeated attempts were eadequire information from
EWLA, and the information finally offered was nattisfactory.

3. In the preparation of this paperwork interviewinmople and gathering
information was not on easy task. To accomplisk task while still carrying out
other daily duties has resulted in lack of time.

4. There was financial restraint to make the reseaatk in a broader scale.

These have been the main Obstacles vthectvriter had in her research work.
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Questionnaire

Age of the person questioned
Gender

Education

Occupation

Address (sub city and Kebele

1. Do you believe harmful traditional practices attacks made on women? Why
DYes D No

If you believe it is so, give your reasons:

2. Have you ever been a victim of HTPs and esgga@élienital female genital

mutilation, early marriage or abduction?
DFGM DAbduction Dearly marriage Dnone
3. Do you know HTPs are unlawful according to therthal Law?

DYes DNO

4. What would you do if you were victimized on HTi®Bsyour own family or

someone else?

5. Do you believe HTPs and especially FGM, EM arBlAvare all indeed harmful?
Why?
6. Do you think all women should undergo FGM? Why?

7. If you have baby daughter in the future, do ydand to circumcise her?

DYes DNo Dl’ve no idea



8. Have you ever come across FGM in your livingghborhood or somewhere else?

If so have old was the girl and where was it?

9. If you have some more comments please?

Xl



Questioner

Address of the Respondent
Educational Qualification
Job

1.  Which one of Harmful traditional practices is rejgorfor police?

Orem Cewm Clvea Cnone

2. Who reported for police?

DThe society D the offender Dthe family Dothers

3. Do police give due attention for Harmful Traditibfaactices?
DYes DNO DTO some extent

4. After the New Criminal Law considered Harmful Trawminal Practices as criminal
practice, is there any difference?

DYes DNO DTO some extent

If you say no would you explain why?

5. Do you believe Harmful Traditional Practices araqpiced in Addis?

DYes DNO DI don’t know

6. Do you believe Harmful Traditional Practices likeé, EM and MBA are
practiced in Addis?

DYes D No DI don’t know

7. Do you believe the above activities could bringthdor female?

DYes DNO

if your answer is Yes or No would you state yowas@n

Xl



8. Do you believe that the 2004 Criminal Law has btduggreat significance in
reduction of practicising the Harmful Traditionabetices?

DYes DNO DTo some extent
If you say ‘No’ would you state your
reason?

9. Do you believe that the society aware of these Harraditional Practices is
criminal activities?

DYes DNO DI don’'t know

If you say No pleas state your reason?

10.Who are the responsible bodies/ person in suchites?

11.To remove or decrease these crimes, what measouldie taken by the
societies?

12.1f you have additional point would you explain it?

Xl



