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1. Introduction

Many people question me why | am interested in fibeplexing issue of settlement
disputes. The first spark for this paper came flamual conference | attended at the
Ethiopian Economics association and the courseltt@ik in international commercial
arbitration conducted by DLA piper in collaboratievith the facility of Law, Addis
Ababa University. At the conference different reshgpaper were presented but the one
that arrested my attention was that of foreignaliravestment (FDI). It was reported,
though developing countries have become willingfi@r numerous financial and non
financial privilege o multinational corporation (M) to attract FDI, investment flow
was not as desired by the government of developmgtries. In the years between
1989-2000, two regions Asia and Latin America amel Caribbean captured 95.2% of
FDI, Africa 7.5 % of the Pacific region 4.8% anchiepian’s share it was confirmed to

be much less than less than 0.5%.

The failure to attract more foreign investors cobkl lack of conductive political and
legal environment among the legion other factorenfmy reading of texts pertaining to
investment. | discovered the prevalence legal laaetating to resolution of investment;
| discovered the prevalence of legal lacuna rajgtiinresolution of investment disputes at
international level in the case of Ethiopia .| dri® find if there is an international center
to solve this type of problem. The internationahtee for settlement of investment
Dispute (ICSID) at Washington and the permanenttcdibitration (PCA) at The Hague
happened to be the ones long established to ukdestach a responsibility. ICSID in
particular happened to be the forum extensivelyl usehost and home states to resolve

dispute arising from investments, Ethiopian sigtieel ICSID Convention in 1965 to
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make use of the forum, as yet, she has not ratifiecconvention present no lawyers or

legal scholars have adequate knowledge of the csatien let alone apply it.

It has been reported on several occasions thagfonevestors lack the confidence in the
fairness, impartiality and competence of the juaigystem of host states. Thus, they
prefer to settle their disputes at internationalifio instead of opting to submit their cases
to national tribunals of host states. On the otieerd, host states like Ethiopia neither
have the willingness to be adjudicated at inteamati forum for myriad reasons-financial

difficulties, lack of experience to handle investmh@isputes at international forums,

variation of language and problems of geographstadice and so on. Above all host
states consider as relinquishing their right ofeseignty if they consent to submit to

forums like ICSID.

Latin American counties, which used to advocatetierCalvo Doctrine as well as Asian
countries like Vietnam and china, which used tonsRDI in the past have today opened
up their doors to FDI. African countries like Tanithat used to propagate the policy of
“self reliance” have now changed their policy ameated legal regimes that attract FDI.
They have all signed and ratified the ICSID conwmntand the flow of investment has
tremendously increased. Because of this, ChinaziBtadia, Russia and Indonesia are

today some of the leading investment recipient teesin the world.

As a lawyer, | presumed, the judicial system ofi¢jifa lacking the capacity to cope with
the complexity of present day investment disputeghtrhave affected the flow of FDI to
Ethiopia. Added this, the fact that Ethiopia hatnatified the conversation, it seems thas

discouraged potential investors to risk investimgthiopia as earnestly.

Efforts underway in the resolution of investment dsputes

No matter how conductive the atmosphere the atnewsph for investment occurrence of
dispute is inventible at one point in time. Diffeteountries apply different mechanisms

to resolve the disputes stemming from investmeheé World Bank (WB) is one of the
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international organizations playing the major roldacilitating investment of capital for

productive purposes and describes the promotidorefgn investment as so of its chief
objective .As a financial intermediary betweencigpital importing and capital exporting

members, the bank has an institutional interepramoting the settlement of investment
disputes. An unresolved investment dispute invg\one of its borrowing members can
jeopardize the eventually might affect the bankignoaccess to capital markets. The
settlement of investment disputes in smooth andrbrananner can assist the bank in its

borrowing and therefore, in its lending operation.

Resorting to the bank or its president (exercisiregpower to appoint arbitration within
the context of ICSID convention and disputes refatio investment where one of the
parties is not a member of ICSID has proved to loest effective and highly efficient
means of settling international arbitration, th@ense involved for the parties have been
minimal/Through this procedure, parties have béeefa lot from the vast experience at
the bank and diversity of its staff both which faated the reaching of satisfactory
settlement in a relatively short period of time.

2. Background of ICSIS

Though the bank and its president have taken pmmhiposition in the settlement of
investment disputes, eruption of disputes in conmeavith investment was not brought
to a halt. The president then decided to trandferrble of the bank in settlement of
investment disputes to some other internationaybAdcordingly, the ICSID convention
was formulated for settlement of investment disputetween states and nationals of

other states.

The convention was signed in 1965 but ratified Bystates in 1966. As of Nov, 2008 a
total of 155 states have signed it but 143 havdiadtit. Ethiopia is one of those 12
countries, which has signed but not ratified thevemtion. Bolivia on the contrary has
renounced its membership to the convention justrmdy. Switzerland but not being a

member of the WB have signed and ratified the cotioe.
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Features of ICSID

* The convention suspends the right of diplomatictgumiion that states
traditionally are allowed to exercise to protect tight and interest of their
citizens. Its desire is to depoliticize investmehsputes and promote an
atmosphere of mutual confidence between states fargign investors
favorable e to increasing the flow of recourse éstment) t developing
countries.

» Each state is free to join ICSID convention. Siggand ratifying the ICSID
convention do not create an obligation to use @8ID forum. States have
also the right to make some cases non- arbitradenatify the center to that
effect.

* The rules applicable to ICSID proceedings are iradbt flexible compared to
other conventions. This is evident when seen froenpint of view of number
of arbitrator and their selection.

* The ICSID award could be executed against the sséehe states party to the
dispute.

* The convention empowers the foreign investors hlinbgenstitute proceeding
against the host state.

» It provides for enforcement of the award by dewnthe award a having the
force of high court of each state to the convention

* A losing party to dispute in most of the time vdkers to execute the
judgment of the center with the hope that it doestrain its relationship with
the WB_ICSID being an affiliate of the WB, refugirthe execute the
judgment of the center could jeopardize the chdncget a loans easily as
those states which show cooperation.

» The place of arbitration can be any place convértierthe contracting state
parties other than such places, which ICSID hasenpaidr arrangements.

* The convention does not oblige the investor to aghalomestic remedies

before restoring to ICSID forum.
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» Disputing parties may make choice of applicablesland even opt to resolve
their disputes by the use of ad hoc arbitral trddwther than the center.
* A party dissatisfied by the award by the arbitrdunal may seek review

addresses to the Secretary General of ICSID.

Signing of Bilateral Investment Treaties (BITS)

Bilateral investment treaties are signed betweemrgign states with the shared belief
that they will result in uninterrupted in flow oDF. Hoping to attract a steady stream of
FDI, states surrender the exercise of their inhemsmvereign rights of statehood.
Unfortunately many of the capital exporting (hont&tes) are not highly enthusiastic to
investment in countries like that of ours which e ratified ICSID Convention. Of

course countries like Canada, Brazil and Malaystattave not even signed the ICSIDC.
Ethiopia by no means can claim competitive in fextbat attract FDI with countries like

Canada, Brazil or Malaysia.

Germany signed BITs with several non-European camiafter 1959 with the firm
believe that she would attract FDI. Ethiopia tos kagned BITs with 13 countries. She
signed her first BITs are signed between differgates but they have not served as a

guarantee for the smooth flow of FDI.

Though, Ethiopia has started signing BITs with daes having more historical and
economic connection than others, she has not mentgattract FDI as desired for

different reasons.
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3. Conclusion

The contribution of FDI to the national economy afcountry is positively perceived
nowadays. Very few people still doubt that FDI pd®s access to capital, technology
and know-how to host states. In the past, sevenahtees, including Ethiopia and Latin
America uniformly stayed away from the ICSID contten. The picture has changed
since the 1990s. Most countries in Latin Americaehaow ratified the convention, but
important countries including Brazil and Mexicollstiave not signed the convention.
From North America, a member of the G7, Canadalss not a member of ICSID
convention. It took around 10 years for member tsmiuto investment disputes. The first
case was decided in 1974.The slow start shouldohsture ICSID’s considerable

importance as institution of this kind must go a@umag stage.

Now the number of registered cases at ICSID hasrtrathendous increase even though
the writer could not find a single investment casevhich Ethiopia is either a Claimant
or Respondent at the center. It is believed adlceseto the convention by country would
provide additional inducement and simulate a lafigev of prevent international
investment into the territories of the host countrigich is a primary purpose of the
convention. Compared to ad hoc arbitration, thelIlC&nvention offers considerable
advantages. It offers a system for disputes settherthat contains not only rules of
procedure but also institutional support for thedwrct for proceeding. It assures the non-
frustration of proceeding and provide for an aws@'cognition and enforcement .Under
ICSID convention proceeding may be initiated byiralividual investor as a claimant.
The possibility of going to investment decisionofarhe point of view of the host stste,
opting to settle disputes by arbitration by itsetproves its investment climate and is
likely to attract more international investments. dddition, by consenting to ICSID
arbitration, it also guards itself against diplomairotection by the home state of the

investor.
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4. Recommendations

It appears Ethiopia has not recognized the advantégnternational arbitration
particularly the ICSID forum. Many of the techniguapplied by the center are
novel ones when compared to the hitherto forum ispute resolution. It is
believed the institutional support and the effemtiess of the execution of the
award of the center among its member sates wouwdueage the flow of FDI in
the territory of the host country. How ever, mawoyiatries still retrain a defeatist
view. They believe that international arbitraticavdrs foreign investors. The
experiences over the past 2 years have shownvbatgor countries are able to
use the process successfully. Counties like Madaga&uinea, Gabon, Congo,
Senegal, Liberia etc from Africa, and Jamaica fdinen Caribbean have defended
themselves at the center repeatedly. They haveacgwired adequate experience
in handling investment dispute at internationaligiad forum. Foreign investors
have developed confidence that in the event ofutiispthe law of their choice
would prevail in theses countries. That could be mrason why the level of FDI
flow in these countries remained much higher tlat of Ethiopia can not give ti
try to settle investment disputes at an internatiéorum if the above cited Africa
and Caribbean countries are able to do so. Hehisehigh time that Ethiopia give
due consideration to ratify the ICSID convention.

The competence of developing countries to mangeutisof this nature and the
cost of defending such claims may appear dauntorgaf poor country like
Ethiopia. Nevertheless, the fact the total costhef ICSID secretariat is covered
by the WB and the other institutional support th®& \Wender to the center, |
believe, would make the cost modest or not expensiparties to the dispute fix
strict time table for pleading and answer and asllterthe schedule, the cost
would also not worrisome. What really mattes isdbdity, to effectively manage
the case not the cost as such By submitting to DC8Isputing parties
particularly, Ethiopia would benefit form the spdided service the center is
bestowed with setting of investment disputes.

The disputes will also be governed by the law armtgdures of her choice, Non

cooperation on one of the disputing parties woultfrustrate the ICSID rules.
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* The dispute will also be governed by the law anacedures of her choice. on
corporation on one of the disputing parties wowdtlfrustrate the ICSID rules.

* The fear that the arbitration lacks well trained &xperienced lawyers that could
leads to inferior quality of justice won't be a pbiof concern as parties or the
secretary general appoints arbitrators who are gualified and experienced in
handling investment disputes. In fact a betteriguaf justice can be obtained as

the arbitrators specialized in the sector.

Amending ICSID Annulment procedure

Ethiopia’s reluctance to ratify the convention @bube attributed to the initially

unattractive annulment procedure of ICSID. The émeat procedure of ICSID needs

some amendment. The current practice has prowite ¢onsuming. As indicated earlier,
the case between AMCO V. Indonesia, for instarmek bver ten years to be terminated.
In like manner, the case between Klockner indestd. Cameron last for 9 years, thus,
the need to establish an appeal procedure wheagtya gisappointed can make a dingle
request of review and the decision of the appebatdy stand binding and not appealable

any more.

R/

% The secretary general of ICSID is empowered toctegerequest made by
claimant on grounds set under Art 36 of the corieentind Art.2 (2)

institution rule.But this can be abused. The cotievendoses not carry a
mechanism to control such kind of abuse of authoHtence, the needs to
put in place a regulatory provision to check upwa possible abuse of power

by the secretary general in this regard.

3

*

Until now, the absence of huge investment that weke impact in the

national economy did not compel Ethiopia to ratifie time to ratify the

convention so that foreign inventors develop thefidence and invest more
than before. Ratifying the convention does nottbglf create the obligation
to use the forum.

*.
°

ICSID awards have high degree of authority foroecément. The world
Bank itself would exercise moral persuasion Heitcejould be politically

suicide for a poor country like Ethiopia to disreggan ICSID award when a
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central tenet of her investment law is that dispuee be settled in the
neutral international forum. In the event of en@ment, | would like
recommend the enforcement be made at any placeavierproperty of the
debtors is found not only in the host country oe ttountry which is
signatory to the NY convention.

Cost and expense shall be borne by the losing pattye arbitration instead
of each party bearing its costs and expense. Tdms $ure would discourage
parties who initiate unfounded cases against irorent

The judicial system of Ethiopia seems lacking tlapacity to cope with
complexity of investment disputes and more affertime image of Ethiopia
in the eye of potential foreign investors. Henbe, teed to expedite the legal
reform project, train legal profession in the aoéanternational arbitration
and let judicial organs operate independent otigrite of political parties or
governmental inference. Improving the legal enviment could boost
confidence of foreign investors and also serveegallsecurity in the event
of dispute.

There is trend of resistance from some developedtdes and MNCs to the
establishment of any mechanism of supervision anitoong to compliance
or dispute settlement mechanism. These bodies tavant to see codes
carrying sanction coming into effect. This is amtradiction with their
initial stand. Now they prefer to deal with eachtstseparately. This way,
they know that they can benefit more than subngttim forums applying
multilateral treaty rules. Ethiopia shall make effim challenge such kind of

approached of the developed countries and MNCsatieqt her interest.

Establishing Addis Ababa as a Permanent center ohternational
Arbitration

A national strategy to encourage investment floww Ethiopia must build on the positive
elements. The fact that Addis Ababa is presendgptal city hosting the head quarter of
the AU, the ECA and many other international orgation creates positive image to

establish Addis Ababa as the permanent centenferriational arbitration for Easter and
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southern Africa now that Cairo is serving as theteefor international arbitration for

north Africa and the meditation countrie
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