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Abstract

Freedom of expression is one of the human rights enshrined under International
human right instruments. However, hate speech in the course of exercising this
right has the potential to pose threats on the peace and security of nations and
wellbeing of individuals. This has brought about arguments in favor of
limitations to expression and against the limitations owing to unintended adverse
impact of such limitations in the exercise of freedom of expression. In the
Ethiopian case, ‘Hate Speech and Disinformation Prevention and Suppression
Proclamation No. 1185/ 2020’ has been enacted. The Proclamation indicates
prohibited acts of hate speech and its exceptions. In particular, the generic terms
contained in the definition given to ‘hate speech’ need to be carefully examined.
However, the implications of provisions that set exceptions to ‘hate speech’ in
the new law have not yet been subject to adequate academic discourse. This
article examines these issues. By consulting different international human rights
instruments, experience of other countries and scholarly literature, the article
examines the appropriateness, constitutionality and implications of the
Proclamation on the right to freedom of expression. Moreover, it indicates
potential challenges that the exceptions will pose on the process of implementing
the Proclamation in real court cases.
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A7 M1+ Poo AR oG PTAF T19C h?
a8 L7 h s C 9°Ah

ACT LIA* AS Y oo-A)g**
AVACT eHT (Abstract)

@ NootP? NF holT5 P1HALE ANGP ooT ovhhd A8 HAAN? N1 Pooak
ao it @i PS9° 77 AANT N1 Mook 1L POLLLT PTAF FIUCT Nald-t
NAI°G aol D0 AH8.U-9° MA@ ALT Lol A N99L.eanTaT h&ts ALD I°nreT
LUTT £CLT AaohAh AS AaoBNMC HAANT N1 PaoAR aot AL 10T 99847
aNdA aolP'r7 L9005 @IST Af: NAA A £79°F AATAT 199C ¢h? TCHo%
Agomt N9.LL77 it @OT Oh? TONF AS Ad-PS OTI@- HAANT 019971 Cav AR
ao i AL AANLAL MG POLLTC aolP'r? N°T3NFE AANT Neo2AX 197 AL 121
PLLLCT hITT? ao@OVt 0 dDov- ANTLPRT Af: NATCX LI PTATF 399C7
PaodNMC h7 N2INLATF PTAF 779CT 2GS PhOTE ovlB ACHET7 AgvhAhA AS
AENNC APE £TC 1185/2012 @F:LA: LU APE A28 TAF 3179C P99.005
1ETIG AR UL PTT At ASIEANTE ATRANT AICT U LY APE AANT
N1 PooAk ool AL PoLeanTAM- PN AT AT STAA: A9PAA PTAT
TG TPA S aotClov- 2GS C379C 19717 290120 ool amPeE LLCIPA: NAA
0h-A MHY APE A7L TAF T79C A18LONS AR U137 P1doom FT19CT/ & CLAT
ChT hdA909° AG PFAavh 7 90T £ah HFE POLT LT 7 AT I°d Nlavhht P-AhaN
ADOT ANLAL 10 BV Ach& ATHUT COw 180T N34T GAP°h+e hG AICAPS
CANGP ao7 Ctaopahk Ph? T1OPETTE PANT AICTT TIPNC AT8.U-9° 182
AL NTALE AhG T CHHIB AhET7 N99NP0E HAANT 0199 Poo?AR oot hTAF
TUC IC LA®F VTV AIEU9° CAPET ANLALITS W1a0 T3P BANAA::
N TF6L2949° ATLTAT F99C P291L0NS TIICTT Nravant Fodh POLLNAA T D7
TPOT AS APET OF70C Novd09° 1L+ ALIToo PoUTA HD8CETT BAGMN:

RAG PAT:-
AANT N1 PaoAK aolTE PTAF 199CT Ph.do.fo.b N1 a0 3D/ RACSEL

1. a0 ¢

A AT Smeé7 DTLALOYT @ oo/l 3P 1TOF ovhhd P15 P2Le0NG
PO Loy MLI° N3P m-C (rational/reasonable being) aotP'r y@-::1
Poowl 3P ONGE ooPF  (fundamental human rights) PYs GANESPE

* ac7 210 vk (LLB, LLM, MBA) 0¥ &0 29C£9° RLICA L Pch? AS aht8RC
a9PuCt a%32A0:- arondegold 16@gmail.com
ORCID: https://orcid.org/0000-0002-6035-2222
** 0ty oo-trd oopnC (LLB,LLM) 0178C @uACAAL Pch? avg®uC P4 PhLlN G20
7T horeA- bebizuh mulugeta <babimulugeta@gmail.com>
ORCID:https://orcid.org/0000-0002-5026-2282
! Korsgaard, Chrstine M., (2001), Rationality, a research paper presented to the national
conference of philosophy and psychology, Delhi University, India, (Unpublished) p.1.
0tane149° Veatch, Henry, B. (1962), Rational Man: A Modern Interpretation of
Aristotilian Ethics, Indiana University Press, USA, p. 17.
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aow/lF9° LM PALT A% QUCE 1o+ hlv Neoidt 1o Ao N HELTCo-
PLONAT NTINANA A%I° LONSAT LAND-T9° NHALE a0 71T AMAT (LT
COTAAGA TNA POLINAD-:: H.VI° aow it LT HTCE £TimF AMIG
Faed Lme9° HIL 2PTE®9° A@ Ch? hAA AS TNP A7L97LN4ATD-
g2FooGA:: PFI° 77 NP ooNPF NMVELT D 6077 NALLAG Ph787
aoIt AShNCS O7nNP PANTT oot @LI° TP ooFl OAMLANT
ATehNE oo U 2UI° AANT N1 Poo 20k oIt 18N AF8.S LD
+LCAN::

NHALI° PhTL N@ C779C 197 PAADF A@- D NCE LVt @L9° (Ag°
AL 0T PLTA APt 180 HNEFAT PUNET PooG P78 AANPTTY
27 99T MmN LTCNFA: LUTIC thae 19090 APeIC 1P
NAET7 N HALY g PALTT AANT N1 PavIAX oo 1-39° P POLTT
aoAN9° O9°: CAhHNT QA9°E 0T FG LV7rH7 P2lmd 22T NHALE LR
O+ +70¢-P Mool AL L1504 hTIHVI° O-OT CTATF T7ICS ChOts
avlB WG T AavhADASG Aao$NMC POND APE W15 10

AANT N1 CavAR aolF 9°F TINE ATLPYE PPAF F99C 90t
PAPS/hT ANLALYTT AS HHYTE 180T @@Lt Pt NMTF GTm:: gv
AhG ARILY TLLLT Fhédt C7LAT AP A22C 50T AT A7
09991 PavIAK ao 9°1 TG 184 AANP aow/lATE 9°7 780+ AAN7
09991 Pao Ak ao it Cch? “10P6TF Naoi-k AL PA- 10T F AANT N1
Poo AR ao(V'HG NTAF F79C aohnd PAD- HHI°L T AANT N1 oAk
aoI'FS CTAF T9UC WD MaAeEeT CTAF 379C A% Vw3 2FS Thedot
PO ATESIE TTOTE DAPS ALAAI® ATIC C1E1TS PAIADNT O PF
SALTE AT8U9° PTAT FNUC hI1S GCL AT PAVET Nae@nd 412 PATa-
MG (Y Ach& Fndt CHOMNTO 5T ST

2. AAN7? N1 Pao0k ool 324 hANP aow AT

NAMPAL HAANT 019 o070 ALAA ANIP EméT NHFSMA® P L7
noIE®-9° Ahd MAL M 0890 120 11 o NIE®-9C 158 AL
AAVF@7: A1 To7 @L9° NLF3Tm7 Aoo AR PAT®T Th3G ool
YAt AILPT NHETF L091970:2 8V oot avw/lFP (NGP aoiT T
ANPhPE T AVTFCATLRS AP ChG H£7IP TNF AT8LLINT A9°F Ahd.A1
CILAD TEE Thdt P20 152 4o AHLY oot TNP L.L47 HIL N.£70
O PGS PS SANESP YALPT (philosopical theories) £n1£4A N29A-T
PHCS- 9°U-¢7 BININ::3 Canlavl far IACT A@1HIS AD-PT7 hEANT

2 Baker, Edwin, C. (1989), Human Liberty and Freedom of speech, Oxford University
Press, New York, p. 6:  04ano949° Kersch, K.1. (2003), Freedom of Speech: Rights and
Liberties under the law, ABC-CLIO, Inc., St. Barbara, California, USA, p. 13 gooAh:::

3 Gedion Timotheos (2010), ‘Freedom of Expression in Ethiopia: The Jurisprudential
dearth’, Mizan Law Review, Vol. 4 # 2, p. 202; nt+an=149° Sigdel, S. (2010)’, The Cost
of Reputation: Freedom of Speech and Defimation, Unpublished (LLM Thesis), Central
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ACITTES ATIDP AANT N1 PaoIAR oo TP ALTT B1NPA (freedom
of expression as a prerequisite for the search for truth) @29° (the truth
theory) -+AT@ 12 N7 049" AANT N1 WA TALN4S WA 1AR 0L9°
NHALY o071 nFALE AMAT HRATS 120 POLLLIVT @ hWPY AP0 AN
AT A@PTS TONT AeICS AP SPCS '1N47719° hard T 4790
AagoaoCooCC h@FAI® 07N OHALI® (HY HLP CHoeT TLATTS “1A
L0 Fei:4

UAFE® Y ACT NLTPNE-NLP P07 OLA Né-0 Paony 1971 (freedom
of expression as a prerequisite for self-governance ®g£9° citizens’
participation in democracy theory) 2C ¢+£fH 1@ hHv 1APT 0L
ATLI°HASM T HTT POLNET @7 Aavd°lTG HAOANT hhdaN N°T08LCE N¢S
N0 oolB NeofH Aco®NF TN NI PAANT N197rF oo F(d-GC £
ANdAL 10 A BFaoSAS b @ 1 AT (freedom of expression as a
prerequisite for personal development ®mg9° self-fulfiiment theory) £4-07
0NOG AZINLG C199AT 19 PG anldB PAM- O NOS AT8.SC N71%L77 AANT
a0 AR ool ANdAL o7 POLIAR 1@+ PHY YAPT Ae-T1ET WL
MNG2 e m-C ¢H9A NOS SCF 8PS 19 @A AONTS AONID-9°
@A go-A SALTH AONE COLTAD A48 AANT APCO-AT NF o7
PNL8N::6

NAMPAL hAL Na%r4 ATLAHINAD HAANT N1 oo7aR hPIT T
oWl P AMNGP ooNtF oohhd A7% ST hIPS +H271P TNPS hAA
ATAMMD: 7147 ANLAL 10 PRTEEICT PAM- AL hanT Smdé-7 APt
0A ooAh "7 P SmCS NPT PoLrbAPNT PULONTS CCLET7
PoL.eNSm7 hoolPr AONICT 0PLH@ 4007 ACIALTDS DNOSD7 Agoi0T
ARV WAAT oo AhAT OC PA@-F ao0 NG DAY AaegClet
AR AANT M19F 000K ANAAYL o7 oo TTHAN AN

European University, Budapest, Hungary, p. 9. 0-+ag¢" QHv Zuv-« hitmedt 2ok PG
PS 10T (Theories) WFan1¢ a7 NHCHC A279+ Kersch, KU1, hag 07¢2 “10 3
¢ 1 etmePA®7 1% 116-26 LaoAn-t:: hHU NHETILI° W8T I°U-6-F hél 1248 hANTT
£ecan:: agean, Schauer, Frederick (1982), Free Speech: A Philosophical Enquiry,
Cambridge University Press a5 Barendt, Eric, (2007) Freedom of Speech, (2™ ed.,),
Oxford University Press, p. 21 gavan-k::

4 Gedion Timotheos, hAg N7CE “InF@f &. 3 ermbAm-7 1% 202 SovAhd:: MaT1469° S.
Sigdel, (2010), 1% 11: a5 Macleod, Christopher (Summer 2020 Edition), "John Stuart
Mill", The Stanford Encyclopedia of Philosophy, Edward N. Zalta (ed.), URL =
<https://plato.stanford.edu/archives/sum2020/entries/mill/>. (Pn@4ravéN  9°74/Internet
Source/) goonh:::

5 Gedion Timothewos, hag NICT “MF@h €. 3 ¢Hmenm-7 1% 203 Lavph-tk:: NFanoIL9
Sigdel (2010), hAg ¢92C3 “InF@h ¢ 47 1% 16

® Thomas Scanlon (1972), 4 Theory of Freedom of Expression, Philosophy and Public
Affairs, Vol. 1, No. 2., Princeton University Press, 74 215: 0t+en2949° Sigdel (2010),
hAL PG “INJ@i +. 47 1% 14 Loodivk::
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3. A7 N1 PN aolt NGAT°hPR: AVTC FPRS
MANT AT 22T LA N3

AANT 019 Poo AR ool NGA9° LLE LHI® £A Fén LAMS (4 TN
CHLLINT aow 3P ANGP ao T 1@ Coolkd GH T ANLALYTS ALLINT
oLN®F Ph? TN NNt N AR 4A: hHVg° el 2V7T ool
oo NChF G0 A4 P Ch? NI1LT 0LPPA: NGAT°hPe LLE AHY
ONGE ool 6@-+S Noohmt hDIP TP £LLID N1 VN7 htG PANGP
ao T avhsn, (1948 h.h.h) /Universal Declaration of Human rights
(UDHR) / 1@+ &v 01 Na%PEX 19:-
TM39° A@ AbTEP T Poohim S HANT PorIAR 191G oot hA@-::
2V ool AfIS18 (@ PATCI° HRAT ANEEPT ATSSLMG MG
ALONID: NTISTD9° 98 1F ao¥ilf ovlBPTG AANTT PovdAD:
PooPNAG CTINTANG 19717 Lang A
N7t 8217 DN

MAD- 0NE 1€ (Av.h) N1966 CONMS AllF AL TAXR OPT1 avAh-
AMIPS PPLAR 1L PILTAD G0AP°h+a PAMLAS P77Ath oo PT PPA
ng7 a°9°rk 1o MY A9°9°rF ATPR 19 aow/lrt:-

1. 75 @9° Q@ £A?T79° NP N1 PN Ant 91 AT LD oot

hAD-:

2. MIE®I° A@ HANT Poo?AX 19T AA@-: LV9° oot avlEG
DI LT AAN PAICTIC PLING 18ANE Pavld ADE POITIHS
NPAE NANGST @LI° Nhtaot: N2-TON OLI° AA Navlma- HE
POINFANG: ool T7 PMPAAAT

3. [NATPA 19] 70-0 &TC 2 P+ oo NPT amP+9® VB AR
VLI DTG SALTETFI ANE SHAD NV °nreT etont
180T ALLINF SFAANT LU-7 W18 180°E (ch? CHLITS ¢
(V) AATT7 PTG NG ATIDMNP
() PN OTF7T CHNT LUTIHT @8I MST MLI°

219°0C7T ACINNNC ANdAL aolPF AADT @

NV FeT14 PHU- PPA ST OPCTE A1 ATPR 20 1@ 190
eOCTF TET2789° 1 P27 0910104 PHCE PNhC 0@9° 52795 P
TAFT o0l AT CHhAhA ooP'r7 LLY1IA: AANT N1 PooAk
a7 Ntaopivk: Gu O9°9° hAg hbmead: h1948 (A.h.h) U Ade
PANGP aoNFF aoPnem, IC NGHT +avdARY T Ad@-:: Poolhama WA
29(2) AR LU gt ICC NANT aoNPT AR PA- 1L0T7 mPAA 0A
ANMAR LALAN: BV €791 AmPAL ool 1205 £7.91 (General Limitation
Clause) tNA» &mé-A:: He2149° ao kT hoTaNCS Ad-PS haodm Tt ANE
ao il A8 POLUTANTT AR U5 PTF9° A9°9°rE: PALA::

NAVTETF NASENI° (Ahv.h) 11981 POMM-G Phgish PALTS MHOT
ao T FCHC (African Charter on Human and People’s Rights/ACHPR/)
Moo P99 3@b@- Ph7 N1 (A7PR 9) ALY oo POP ATPLA: FCHET
eHPNA AT VT ool anIPC ANT NFCTS etk oo VTS 19T
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aNFD7 POUL1IT %I ATSAVF® O(a7PR 25 L7730 hiLud®

N+emn14 ¢

- N1950 (A.A.h) NOND CAD-CT @ PONIE aoNFF 0991 (European
Convention for the Protection of Human Rights and Fundamental
Freedoms/ECHR/ a74& 10)®

- D&M A%RSN A1eTE Ah.h 11969 NOMN@ Ph%hih@ PANGP ao-FF
0g°7°7-1- (Inter-American Human Rights Convention/ A7+ 13)F AS

- Anhd N1948 NN Pa”ish PA@ ALT  oolTG LI avlhen,
(American Declaration on the Rights of Man)

2V aow/lFP PH® ALT ool (b Ad-PSS Pch? MNP TLCIAT N NAAT

heT9 - oo TN PHLLINT aoP'rTE DIt Ad6TS  h2 0

P2 PFFO TP LFAN::T

ALY 0°ade Oh C10P6STS Pl AI°LT PoLLART a7 WIC
PA0L LTPNENLR ACYT 0LTTHS NARIS ASC PULTAD HaN? 019
Pao N ool (A0 ANNC aoPr7 10 £9° T ANH-PF A7L7L0 oo ¢
2V ool 9°19° hT, ool IR AN oot LWPFI°S 9GNS VTG
hAtq W0 AOh WP w21 a0 1St &L TNP CTLLINT oo
DAKX L7 G0-1PG 18N PAT oo lF 10 CIAF ATSAPT A S0P L10A::
Naow ik 2P @9° ANGE oo R0-T1E oot ALYPT CANTT NPT oo TS
TPI°: A14-B LUTIES PN QAI° AT8.U-9° I°LAP T45¢T7 A19HN oo
180F AMA AZL9LTA NHLTF LN Tav-0FA::8 hIHVI® avhhd A28 PTAF
TICS VO @&LPTT TN-anT AT LU 180N hPSo AT 019
Pao AR ool IC Wil oo WESANT PTAT ArooAhdAE::

7 agean, v7e N1982F LN h4P N1989F LN-N AGsh N1996F F-@ATE N1997F ST 02001
ARV NPLT N1766 (UA9° A.bh GT@) h2+ a0 FFos wIFTFo- 00T Al
Wl P OO AET ool TNP ALCIPA:T Ma%WSh9® 9°99° K7D, hdnh 01787 v
a2t AL DA TIUC @Y AANT N1 ook eHIA TIC 08SCI° hh.h N1791
N0L+@-G NovEavl @+ Pin1 o077~ T @~ *7hie (1% amendement of 1791) 4-nNa= noL.mé-a»
PUTRAL 1L AL (h? h@B® 9°NC 0T AANT 0199 PooARS TN oo} 99912
h? Mo A0 T +L7930: <. Congress shall make no law abridging the freedom
of speech or of the Press ...”. Nevwik 0A1L Ahéh hh.h Ahh 19202 &40 AANT
M99 oo AR ooV WFL ALIE AhAN NG CULIC-: hHLETS LA AovEovlf IR hhv.h
N19302F P4.L4-0 MPAL &/ LV ool TP LOLAIPA P9LA h%9° gH:: Samuel
Walker, ‘Hate Speech: The History of American Controversy’, cited in Bell, Jeannine,
(2009), ‘Restraining the Heartless: Racsist speech and Minority Rights’, Indiana Law
Journal, Vol. 84 issue 3, p. 968. n-+en27¢49°: Michael Rosenfield (2003), ‘Hate Speech
in Constitutional Jurisprudence: A Comparative Analysis’, Cardozo Law Review, Vol.
Vol. 24 # 4 1% 1529 avaviivl RFAN:

8 Wojciech Sadurski (1999), Freedom of Speech and its Limits, Kulwer Academic
publishers, 1% 179: 0+ao169° The Article 19 Freedom of Expression handbook,
International and Comparative law, standards and procedures, (1993), 1% 114 a§
Cram, lan, (20006), Contested words: Legal Restrictions on freedom of speech in Liberal
democracies, Ashagate publishing limited, England, 1% 97 avavahi gFad:
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4. A7 0191 Cov AR oo AL A 120T aoCy

‘AT @LLATINNT APMen, TIOGaE ATAAYT PACONDT AFTom,
anhAT™y- 407 (Y| have the right to stretch my hands so long as | don’t
touch your nose.”)

AANT M1 00K GOC1P oo ALYT -0 PP 10T LA oo P'Hd
A09° APeS AVIC APE PANGE oot O9°9°1T NILT £ALA:: Mook
amPeI® AL AINUT 10T 2947 A9°T ATLALNATS N9°F aodir APLAR
ATLTLNN® NGt oo S PANANG 77 Ath oo BT PPA .87
OZ°r T hé AR AaonJti Ctkdoo® PANGP ool b9k hmPAL
TC19° 4. 34 (General Comment # 34) aoNd.CPT7 AdPI°mA::® PANIP
ool b9t amPAL HCT19° 4. 34 (General Comment # 34) ¢-N¢-+
a3t CONGE ooV T helb (0e ©C 1983 9.9° (A.hv.h) h@-TT
PINLDT AmPAL HCT19° 4. 10 (General Comment # 10) ¢+ 1@-::

4.1 €hIPrE ooCVS PIPNIEF P +P0LTE aoCy

AT 019 Pao AR oo AL 18N AYILLD CUL.MPAD Paofavl L@
aoCV FhIPr1 ooy (the principle of legality) 1@ h.h.h N1966 %.9°
PN GA°hdé PAILAS ¢7°Ath ooNPTF PPN h87 n9°9°11 (ICCPR)
ArPR 19(3) AL AANT N1 PooPAR ook AL PUMA- 10T (T
LY @ ATSANT®- PNILSA: LIS CINT ARG Oh1ld: Pch?
AONT 2CT oowlt hl ALOM NANLAZLD AW ©LI° NAwe-C LL5
LVTT oWl PG (W1 ¥R ool av12AN9° P hdARov7 avhAhA
T, AL UATE® ooNACH L° IPhICFP AP ooy (the
principle of legitimate aim) Moo LI®FPA: LUI° NGAT°hds OI°I°1T
AP 19(3) oow il

- AT ADPTFT oot AcomNd

- ANdud-P ATFG 2146 LVUTTET haL)D AgohAhA

- CHA AATRT 9PLATS M5 AeomNd
120 2947 ANdAL BT ATT 10

NATHY °R700T oo%d 99947 120 9°n7P3PS N°T75m-9° avih-
+P0LrE Ad@- ANAe BFaoGi:: PANTF ool apmnd A.9AF °119° GA@-
AANT N9 PaoAR aoit aomd9®r PRt N91LLT PANTT ALT
MCE P29 2CHTT NG ®LI° 1@ 98T 001657 Nh
aop\r Pao PG Pav .G HMC AIRLNSDT 1%L 1@ PATHY AhAT
ao - POLEICNT EING PN oo POLeNPNT AZLPYT “I0P L10A::

® Human Rights Committee, General Comment # 34: Freedom of Expression (Art. 19)
29/06/83, Para. 4. n+eneié Yonas Birmeta, (2008), ‘Freedom of Expression and
Crimes Against Honor Under Ethiopian Law: An Assessement of their compatability’
in Girmachew A. and Sisay A. (Eds), ‘The Constituional Protection of Human rights in
Ethiopia Chalenges and Prospects’, Ethiopian Human Rights Law Series, Vol. 2, AAU,
Faculty of Law 74 106
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Mo P OF I35 h7e-P LUF 777 hhLD AgvhAhN A8 U-9° h16-P LUTrHT
Aaomd AN PAICT °0MC @B TIED° h1eR avlB @L9°
ME 19 a1kt ATFS @R P @0 LV hLD AL PTLTA
avlB MO @LI° L4, TILLT OLI° (Y 418 @39 T 1 ao0THC
AT N1 000K 1D AN WGTAIC::10

A7L WIC OOT UL WHAN AGAP ATLao P aomy P40 PP PAVAE
PLAS MNLTNP AMPTE aoCPTS aoDdCHT LA aolP' LI @PA::
WY 7°4APF QUAPST hlANIP 20715 0407 471 U-'s3 hAaNT
0197 a20% N7LAT o140 A0TS aoCY P292.M40 +70C 0R9° Al kS
MCS £L5 NLEPCE ®LI° HP N7LLLCT oo HANT oK ++02TT
Y XA AL

Naow/lt  mNeHNNE °6AS Al TN 9°7 290 10?7 avAn.£S
gL CHEN 7L Tm? P90 TPE AdHING PHALE °ANT7 PPH 1m-::
PNTEEI° PLAP 188 U0 ALATTITT POLTFA OT PP ovAne oond.CT
LA ARLWPT W7LPA14 QVAT PAL TS AOTFANN LLEG A2AME P00 1D-::
NANHE @ QLY @-T P79.mPAn- 18¢T o0 'tTh PP (pornography) a4G
SR HP ACLT (N&NS ANCT oot (blasphemy) A-NA@- PoLmét
ST v NFe249° PoL.MAD- 180 PU-AT9° CehllaN WG T
MWAPS LT HP AMTS AOFANNT TNP AT NTLLNTA aodir ATE
PATET @17 MWART ILAP ®LI° HLYITFP Al (ANE AL 120 AapMA
ATLooANE ADMAL ALINI° PULA A atE ANTANN hn::12

PchHN NA19°F M 57 Aoomd PoLA® AAD- 9°NI83P P08 CAd-
180 APFE AANT 019 ao2A% NTLA PMCrE POt T1LLTDE HAT
hhHAN OC 090..09 @L9° mAN? P7LHL @Q9° AANAAL N+AT £97.104
M9 9947 POFEAN &CLT 10 PARHAN MG N2%avAhti (1-FapAag
aop\lr A°AN 18, ATISP ECLET HNAD- POk T AL PO AE ICHTT
MAFPOPS TNLT I DTal 08 IC CHLLH ANMAZT ®L9° NANT
NHALI° NP I°274-F ANLS AICT 0FPF AL QWA PoLONS AGPeE
SCLETT AL QUAP AGT ®0L (L4 ooINk ®L9° TINLFF1 ++08TrT
PAADS AANT N1 haoAX aoiF X730 AAN IC 99128 LCLT 113

4.2 PLPNLNLP ANLALYIT aoCUS KBS oot ooy

POtE® ooCY  LT°HlN PP ANdAZi7- (the principle of democratic
necessity) N Emé-A:: AANT M1 oo IANR oW L3P oo\ Ao P F

10Yonas Birmeta, (2008), hAg 07C% “In-04 4. 9 ¢+meha-? 1% 109 LovAh-t:
0ten149° Toby Mendel (2003), The Johanesberg Principles: Overview and
implementation, 1% 8 Lavih:::

1y, heyo- 2% 111

12 United Nations Human rights Committee General Comment # 30" of July 1993, p. 3.

3 Yonas Birmeta, (2008), hag 07C1 “Ind-@hd 4. 10 etmena-? 1% 109 LovAhd:::
0tane749°  Mendel, Toby, (2003), The Johanesberg Principles: Overview and
implementation, 1% 8 ZeoAh-:::
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MY ooCy oowld 120 AMANT P00 ALIPRENLR “1NLAN 77303
atdAL oo A Jovy NF 10 LIPRE-OLP ADLALTT AN 2AMT AL
LA a0 ¥ WNdAL P AL 0 TINT ALPT AL AMPAL
LI°06-NLT “1INLAN 120 ANLAL oo O J oo -1

NHALY° CaGisn PALTS MHOT oo NPT CE b NAM®- +C1-9° aow /ot
1800 AMAN @LI° ook AL PULTAD oo 327 COoN®D-F 140, h? NF
aow /ot 191477 OLI° oo 12 WSV DAaoI T ALY AET7 NM9° AmA-
ao+C19° (PLFANT U's73 aolP7 AN LPnl-0L.€P 70400 LOA
DQARTET AAZ&1TS PHYTE AN CooFFA QUA PALINTS CAnTANNG
aoophpl LL8@- he £A “1INLAON 29AT 118 0HALYS PANGP oot
Wik amPAL HCTH9° . 34 (General Comment # 34) L.9°né-0.L£P
aNdALYT  (necessity) P7LA®T ooCU O FAdd- UsF Nao?ART h(1S
@M (4T b COHSISTor  ChaldT HSSTS CRTIHNOT e
£9° 87D (concluding observations) N°91é&-42' 1 A727948 +mPoIA::"7

heF®m AS  Covgnlh@ ooCV  PAoo @A) ooy (principle  of
proportionality/balancing) ?°1.0A@ 1@ dAeeCy- 9°HS  GHT NChF
Ut PHALE T ATTEPA: A°AAT PSS MPAL SCE N (A.h.h)
N1986 AAN7 N1 PaoIAR aoq) AL hoL.MA-T 180T A4 PaoMAVyyt
aoCVy OHivtd oo ATSANT s AT LA LY 73% oow /it ooy
o018 (®LYI° ool AL 12N N7I0PooT) 2900 NHLA1D FATG M AS
N?.MNA@® 180 gom? ovhhh aoMMI°® ®ELI° TIHrT oomNP AL IA::
PHAP ATMAR Neeme9°: ANT AICTI° LUTr ChooMWY TIHG YT
aoCy LPNAN:: NAMPAL W121CT BV aoCV Coodl: AANTS +m P2l (P10
@ 19T AS 0NLTHAN TPI°S LUTTT avhhdT aoEF Naome9® W48
MMy MmO o7 AANF PULA AN PPH Tm-::18

5. PTAF F77UCS HAANT 0199 PavINX oot

AANT 19T Pao AR oo AMNPS ANNC P7LND- oo P ATLAMNP PT T
ATRANTE ANGP ooNFT VAT GUI° aofit §0-71P AL 180 LANT 10
NANGP oo Wé-T1EvE holL3odt hrs% P10 7 Ao A721000-°
G071 oo ®LI° GO-71P 1T CULAN TIC PACE G0-7I1P oo @LI°
G091 19T Coo T A1 AAN L0 M4 PAS (“There is no such thing

1 heyo- 1% 111

15 In the matter of Lohe Issa Konate Vs. Burkina Faso, application number 004/2013,
African Court on Human and Peoples Rights, pp. 19-20.

159y, heyo-

17 United Nations Human Rights Committee General Comment # 34 of 29" July 2011 p.
9.

18 Gregoire Webber (2019), ‘Proportionality and limitations on Freedom of Speech’,
Queen’s Law Research Paper Series, p. 13.
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as absolute freedom as absolute freedom destroys the concept of freedom
itself”)::19

5.1 PANT APTF ooNTS LUTrE PoomNP 1%

AT @ AANT 0197 PooAR oo ET A.mPI® @LI° HC AL ALAOA
CANTT ALT 19 NCT LUTIHS AmPAL ool 17 AhNLS OmNd aohhr
aolPy aoF N AAF: AANT 019 Cao AR oot Naom+bd® 09° CANT7
NPT ool PoLT0 ®LI° £90.94 hPr: v LCLT Mool Coom+9® +70C
ALY Caol TOT LIPS “INTE 1@ PTAF 799C hdhA (prohibition of
hate speech) hYH.v 1207 avhhd A?8 10-::

N%A9° APE9° P71 NAVIC A+e PANGP aoNEFS 190T A1 hOP
N12T AL AZL1tMeO®-T AANT N1 Cao2nk aoF 180F ad-T:: hAL
Nté TC 4.1 Naé Ar8taophta- haTHY 1207 oohhd CANTT
oG NG A’IMNPS PNdwe-P ATH7E ChHNT L7tk @@9° mS7
@LI° 2% 9NCT PINMNE FATIPTFT AGIEAT: hIHY mPAA PANSP
PTG 1T GA9CAPE hOP PO AIAT NFeRT4 APAN PHC
aLALPT  ATIN®IL 11965 A.h.h  Phéloo@-  09°9°1T  (International
Convention on the Elimination of all Forms of Racial Discrimination
(ICERD))f A%+& 4T POI°°rk 4471 W1l £7187 HC ®BI° hi& 9Lyt
PAT° MLI° 1A PAT®7 APT POANLTT N°LLI0NCT FI°VCTS 7£4. haf
Ae, Phaowldt TCET I8 29460025 PHC ARYTET 11N ATL991L5 0
LY IA: hHU- IC LR +MeTT ACINPLTF HINGT ACI°E N4mT
Ao @\ aoNTT71 IF@-79° LN

PTAF F7IC (81T OAF° AS avl D) AFS.U-9° MA@ AET LudrT AL
ahhta@ AS 07LeahFA® he 5 hL)D 9°n7e1TF LuTT £CLT AevhAhA
AS AoedNMC AANT N1 Do AR ool AL 1L0F 18477 hddA
AAeo P £900é-hs @19F A2 AA O DATAF 779C 9° 71 $h?
TCA7 Aeohimil POLLLID T MAAT Ph? TNPS A@-PS ATF ONGP
ao I AL AANLAL PUPT G CTLATC o7 09130 T CWTTT oo
PoLP@av. hh-::21 PPAF FPUCT AgoBNMC NTLoMm HTT 00T TN
T%T RLCOYFPA ANA®- holF00T ONGE ooNETF @-0T A7 0197

Y 0ACTT ALY ANOA 2787 ONEPCT (AR URFPF) AI8AT TAR aolP? hA: AZPAA
NANNGE hWPEH PoomNP oo: PACTT AADA A74.0-9° PhAST ONhGat Poo§C oot
GO-991P g T AP 9°79° 980T 18N09° 1 AR Vs APaoTAT® ARTAY:

20 Andrea Schefler (2015) The Inherent Dangers of Hate Speech Legislation: A case study
from Rwanda and Kenya on the Failure of a Preventive measures, (fesmedia Africa,
Friedrich-Ebert-Stiftung), pp. 9-10;
Available at: https:/library.fes.de/pdf-files/bueros/africa-media/12462.pdf;
Henry Maina, The Prohibition of Incitement to Hatred in Africa: Comparative Review
and Proposal for a Threshold, A Study Prepared for the Regional Expert Meeting on
Article 20, Organized by the Office of the High Commissioner for Human Rights,
Nairobi, (April 6-7, 2011).

21y, heo-
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Pa)AR oot AS DPLYISTHT 9994-a0¢ oo (BT +mPl ST NHU-
N9 PTAF TIUCT AgvhAhA AS AcoPTNMC N7L.om KTTFE ATHY7
NS AT aoNPT AR Po9.eantaT7 G AZINPL T AL TAT T99C
POILMNSE  TIICT/ECLET NAR U Hhta- 2150

5.2 PPAF 17IC av10mPF

PTAF T2UC N7AX Och? AADA ALLINTF NLTFA avdir ALPT ALOhTFA@-
NCLFAT @ 152G AmPAL U1 PF ATIC ATTHNO: 2729710 Al 20T
PCNPA:22 NAA DA L79°F LU LCLT N7AX h1 OT (P7 aodn- AJ1L
A7L900G (hD A@-P®9° PY GCL AT m7hC £4 120 ATANT NLTA
ao A av®NE AAT N29AT ATANP@: PoLhé-hs Ani:28 hu-ak haophp T
P HAP A%9° PAT @ AhdLT L99° LCE AT AAhA ALLNT 29910 aolPy-
ATAMONP PS T CINLAC @BI° (HINC AL TIPA 1T ATLovanli
n%e-B av AL ATSANT PIPGA-:24

AZ°AN PUA NA7E ARGt CTAF 399C TNt CATLT 2790400 NG
N°%% aoph- PH.E7 “1INLON 322991 NchC ®BI° HC “ITANTS 2990400
TP+ A18LCONT MLI° A8 10N ®LI° oo AT8LCANT “T10AT AT
" PN FCTHI FATRFASDS eI oY Ft PTAT TIUCT
AgohAhA AON@: eSS PECLT aoCu INC M1 ARI° PTAT 3990
AT NPAT NANS @L9° NAA ADCLT PA7LT A0 0L9° (&7 NdhC*
ST A3 PAICE D @BI° AA TTIE®TI° 91T aow it 9241
AS PHLET Q@ @BI° (77 aoAN9° N9°G NG LPLLT HP £L471 719C “IaT
"0 POLAN TFCT9° AT AGTENT::26

22 Calvin R. Massey (1992), ‘Hate Speech, Cultural Diversity, and the Foundational
Paradigms of Free Expression’, 40 UCLA L. Rev. 103 1% 155
23 Mari J. Matsuda (1989), ‘Public Response to Racsist Speech: Considering the Victims
Story’, Michigan Law Review, 1% 2380
24 Bhikhu Parekh, ‘Is There a Case for Banning Hate Speech?’ Cited in Sellars, F.
Andrew, (2016), Defining Hate Speech, Research Publication No. 2016-20, The
Berkman Klein Center for Internet & Society Research Publication Series: The Social
Science Research Network Electronic Paper Collection, Boston University School of
Law, Public Law Research paper 712 14 15
25« .. hate speech constitutes denigration of the reputation of a social group, stereotyped
by some particular national, racial or religious characteristics, accompanied by
incitement to hostility, violence and discrimination against that group™
Fabio Maneli, Repression of hate speech: its foundation in international and European
law in Hate Crime and Hate speech in Europe: Comprehensive analysis of
International law principles, Eu-wide study and national assessements, PRISM
Research Project, 12 11
26 United Nations Strategy and Plan of Action on Hate Speech, A Synopsis, May, 2019,

p-2
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0-FaoAAL aoAh- PHANGTF a0 7720 F PONGE ooNETF haHs holiic
AN (Ahh) 12013 hAN? N9 PovIAR AS TAF 2710417 (-Faopn-t
LoN®G 40T PLCLT ooCu MNC (Rabat Plan of Action) Nen0i
PO OP® (1€ ATLT FIIC TAF AHA 10 A%IAF 070 ALht 1 TOT
av 301 WISAVF@ LLYDIN: Poolomlfm- avhd.Cl Aw-£ (context) NP7 ?
hre ooAORT hAT (HLLT -7 AL ALALT mATYTT @L9° T
NAGT aoFNT AgoaolG PFT4T SCLT T4 HLLINTS OO T
P+t NINLO- “1INEPS 7°AENR A& @0T ANIF T40+F7 PoL8 1o~

UNT5w- aohd.Cr+ 1594w (speaker) 1 Lv9S AAA 4G40
NANLTON @-0T PAD- NF OLI° LLET NTALI° PN @BI° LCEAE: hdI®
P74 AN MPID- PALTTE Ad-£& ONT FAN, avflD AMVE:: #015m-
aoNLCF L79° 3497 (intent) AWPT CTAFYIHS 2&eatrt A&7 £CLF
N209° hdé PANAS 7°Ath ao T PN 187 01T ATPR 20 aow/lrt
POTEN LCUT ATINOA NE ALLAI®: F°N78EI° LV ATPR WTLT T19C
ML.9° avAANT hoI0é-6T AP 2T1A0NT @LI° PaPA AL P29.04nC 10
NHY 472 N777% AANTS &6 TIC A7LH.U-9° NAL76hs aohpd PO e1
VY oSCT LMmBPA::

AlATm NLCT BHTS PCE (content) (P77 3794 LHT NRCE 0T
NCAC 121 0Nt Thé NOLLLIVTED 180T AFS% PUIS Po1aat &CL T
O ovaem, Y- CONT TS TG PADT P Al tS PETTE T
LLET RIGHUI® ©F79% PCRT NGNS TLTCE PHIA@7 WCAC U-n:
OLI° TP AL NPA-T ACKCT avhhd H4mi@m-7 “IMT AL T BTFAA::
ATCNFD- 1PN PIIIC NG oem7 (extent) AT €3N AI0C
POLLCONTT “16PFT NHAR HLTCOTT P3194T THETS ChLolanT
M7 Pt 60T PECLT ooCu MG DATAF  oT1AAT ¢100m-
NEO15F 1PN PS4k AePs s (likelihood of harm) PoLA Ym-::

AT TIIC NOFEN ABSLLE NTTANT FIC PobA PALLINT LCLT
P& MSLMYT avl AT PANTI: U7 ATE PRt P18 0.2 (likelihood)
a3 AT VIS TIAT AAYT OFLLIM 0T AL Tad Tt
ATSNLE NTTIANT 218 PTAT 7994 Aol AT POLTFANT 9°nTeSP
P 0LA ATLINLD GCE AT ao@NT LTCUTPA “INT 1@ NV 418
PTG PP oo dFC BTCNF AT

5.3 ¢TAF 77IC TCH9°S 3Sh e 5¢-

A.v.h 11986 POMN@: PUIL AFINHT OhFATES BAN TANAR ACLC ant
(Public Order Act of 1986) -tiA* o1 3-m+@ h7 NIGTF®9° ¢+ONT (LT
OLI° (LT AL TAFTG av1ANT P7LEANTAT N7 P71.00L0 3 F1°C
PTAF F79C N FCHP° TOTFF3A:28 AT A1C PTAF 779CS Chhs

27 The UN High Commisioner for Human Rights, The Rabat Plan of Action on the
Freedom of Expression Vs. Incitement to hatred, 2013.
28 Sec. 18 of the Public Order Act of England, Scotland and Wales.
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avlB NCHT7 AavhAWAG Aao$MMC PON@- APE £TC 11852012 ATAF
77C TCII° AT LA

PAPE. AR 2(1) F7UC PULLLANT av¥1€ (means) “NFAT NA G :
N°22AG 2200F NPCA PCAS NAAT +avddl ao7127T Naome9d®” a7
SIAIA:: NGHF (content) 47€ L729°F ¢TAF F77C “NATL M@ ®LI° N+DNY
&7 217t AL 1ML NhC7E NdWLANTS hHNTE 3829917 HCFE
A3 ®BI° A TETIEY aowl (9147 P HAe TAFE ao@he
OLI° T H7 COLLINA TIUC TINT AILWPYT MATPR 2(2) aow /it +LT 13
NAPY9°E PTAF 799C 290 N84 PATLT 00N OLI° &7 NhC: OH-t ...
aow/ldl £LLT TAFT POLLIANCT @LI° T &7 PoLeNLI I 11°C TNt
AP PTAF  FIUC N9°I9° ovAh.f ®DLI° haon i AANT 0197
Pav )X ao V' A7 ATLTILTA TAR 10

PTATT F9C Nch? av12A0 (NGt CHEanl@ hu-atEam- P909° MCY T
LA A28 £aoGi:: (FHALYI° NHaoY SH. NAl ECav7 PhLU-& HC ONTF -
NPT CroOLm AAdT POPE a3/ (184 LMD hiINLD- (4 PTAFSG
AT+ POLEINT TCT D18 IC &5 N AAPI9°E N9A9°a+e PANGP
T h2T ARV Mdwé-P NTT @0T AT Hheddt Nooamt:
AANT N1 00N hTLAD: oo lFP PANGP ool IC CTAF 1°C
NFAI° ATLIILIGTE LARTI® NhT ATSIANAT ATZUI° DALYTS POVTT
PoLeONTA £CLF ool AT8ANT TAR A%9® +ONLNF 20

PTAF F7C7T Nch? Cav1N: 188 ATLATmMNP ST NATETLE AICT T4
NETTC @B AhhooP7 CLLAVT@® LLET ATLINGG AUF9° av-p- (lov-h
ATSAME POLLAR ANHPT An: NA%2éh P19 COALYT T NT7AXS N84
POLLM-EG LU A% ACIANT SN Adhoom+9® PoLLCA®- 7 “10C (The
Ku Klux Clan on White Power) A729°4A, aoT+h SFAA:: hHUI™ (16274
(A.lv.h) N1994 N4-P74% PLLAM7 PHC P e ebhd O£ PiNi@-G  Radio
Télévision Libre Des Mille Collines (RTLM) NevQi ¢99.3-@+®- &4 ML
LAL-T@S N7 U-E 2190400 POALYT NooiNh NETC At S 0T
A0, 1O ANAT ATS.ME LOEE PINLD- CTAF avlBE RI8.U9° NAMAL
P4NHI £.24, TCA: av5¢G NW&AET A1éET AP ATS.OM PTLMEP oo
Tet 0 PT GF@-::30

2 Stephanie Farrior (1996), ‘Modeling the Matrix: The Historical and Theoretical
Foundations of International Law concerning Hate Speech’, Berkley Journal of
International Law Vol. 14 # 1 1% 25. 0-+en®749” Michael Rosenfield, hAg N7C1 “Ind-@f
¢. 7 1% 1525 ook

01y, hequ: nkane1s9™ Jeremy Waldron (2012), The Harm in Hate Speech, Harvard
University Press, 1% 34 @avhh-k::
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5.4 ¢TAF 77IC WIT 915 N0

AV @F+ 37 (WAA OAVF) Alet CTAF 399C w1 AT ool
LH@FN:3 ALY AT £aT WTT hamPAL AATIS IVTF®- A79C (VAT
Poaoft GF@:: Noo€avld M- 14~ PULTTT hTF PTAF 77C P15 avbii
M- o} LANT ONGE ANCF eaomNd (the need to protect human dignity)
10 POLA ALI® AAT @32 WPE NAY 24 AL @A@ h@7EA +mferT
N1l P chdC  SALTTHII 291000 TA ST A9°AN  PhGs:
LIMICHT 47087 ECav?S BNCATE hTT7 aoPeh SFANGE NU-A+F -
oA UL PTAF TINC h.2T L° h AN @B9° h-&77 AL ChHNT
NA9°S BT J hdo T AeomNPS AgvhAhd (safeguarding public order) #£97.¢
PeLOAM ST@:: PV ATIVLHET (D7 APCATLT ANd-hAS hd0TENAS
12 hip °LN @-0T ghtga:34

6. AhAN7? Pao7A% oo NG PTAF T79C h? A4S

6.1 ch1a0} /73R SRé-

NA %P HooGP (W1 ao 37 hFoPNtF 11923 NéH9° P1 07A AANT
N1t ao2AX NHI° CATAaoL INC:: NHFALI® AAdCELOC7 PANT A7
AL 10T T1LLIT@ST NHALIS AT PINé-T® havpnpd hHv IC
FPOH AT LTAN:E A FPE P LE9° PhD Féa PAT AIC NVFPII°E P4
ch? a0 72 LY@ N1923 4.9° 1@ BV h1 oo ¥t AT P04
(55 AIPAT) M APTE QA NG oo P N9 710 3FD 9°HL-G
(hAa7P&x 18 Adh 29) AANT N1 Pao?AR aoiHF NFaopit €110A 11C
A" CHAAAD- 1948 ch1 a3/ O 7t P°04-6TS 131 ATPAT 10¢-+::
2V h1 ao ¥ 01923 h1 oo ¥ NAA aoAn- harPx 37-65 NA
NNGP aoNFTG 19T P2LeN 29 ATPAT NS DIHVI® O-OT NhATPE
41 2C NaoA@- 71w 112+ Mt 00T Och? ool 97377CS ¢.20.M 197
PAhLbL ao P L3790 PSI° 77 PANTT7 ALT 191G ooV 7 ATaNCS

31 Radio Interview hosted by Mellisa Block on Comparing Hate Speech laws in the US
and Abroad with Charles Asher Small-Founder of the Yale Initiative for the
interdisciplinary study of Anti-Semtism (March 3, 2011), accessed on 14" August
2021). gaoih-k: 0+ene149° Chara Bakalis and Ara Ghazaryan (2020), Comparative
Study on Hate speech and Armenian Legislations (A Research document funded by
European Union and Council of Europe of the Project Strengthening access to justice
through non-judicial redress mechanisms for victims of discrimination, hate crime and
hate speech in Eastern partnership countries) gavan-k::

32 Jeannine Bell (2009), ‘Restraining the Heartless: Racsist Speech and Minority
Rights’, Indiana Law Journal, Vol. 84 issue 3, p. 968

3 M. heyo-

3% 1. heyo-

B OHY 188 AL HCHC avlB3S @INe-L8% A7+ Teshale Tibebu (1995), The Making of
Modern Ethiopia (1896-1974), The Red Sea Press INC., Lawerenceville NJ, USA, pp.
5-7
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PN ATFS LUTrET AeomNd AN U-A9° oo FTF AN ATROLTA
NA7PR 65 A2C LTI

nNTrw Nk aPAMT oo@lE (A £1948 h1 oo ¥t G- P
AN ANh 1980 9.9° &40 (A13 GavdT) A TeX e hAL4EP h1 a0} 77T
$27 N1980 9.9° Ph.h.8.4 (ATCXE MHOR LIPNLLOLP LTNAN) M1
a2 FOE: (WY h1 o072 00T AANT 0197 Paoak oot
NA7PR 47 TNP LLLINT NP9 NATPR 58 AL HANT N1 Paoak
aoI'F7 MI°C MWAT h1 a0 7123 P ao T U 180T CAOT@ aolP'
+L37%0: N1983 %.9° OHLLIMT oo ¥ HS C2Ch%T AT hitde
erofm CN7IC oF T FCHC OMhIPR 1(V) 2C HAaN7 N1 PooaRk
ool TNF A18.LTT W& CAA::

N1987 4.9° 0P 274 AL PPA® Ph.bo.Lo.l W1 av 3/t WHPER 29
MEO9° (@ LATTII° AP IMNTT PhovAh S AANT 119 Pov UG CavINK
oot AFEBAD NDAX SLY1IMF hH.v9° N4IC hdLoot PAl1eT7T h2ot+
oot AT QA oAl PHYT ool 9L RTS SHET HCHC 0A ooih
A%INPao T RN NFASEI° 1o T2k POMETT LUTrRET PO
aoANI° N9° AcomN$: PMCYHTF POAPALTT AovhAhd A78.0-9° ONGP aNCT
PO PhALNNLE oo PAMDPTT  AgopnAhAGS AgodNMC AOA 121
A7L90.LL°0 T PAPICMA::

6.2 CATERE 7 héh DRI aoCV WY P

nAL NAEA 4 NA7N AN L8 hitdaomt aoCPT ahfi NhdeSé h1l
a2t LYY 180T htrt PG PG aoCP LT AHC “I9T LFAA::36
Pch IR aoCoy (principle of legality) Ne%oeAnti NAACXE 1 oo 32 19°
ONT LV aoCY Ad-PG ATTEA: MHVI° gow/lt: oPFE®9° 120 AR (P
aAlr 7 OH100 AP7 210A:3 AANT 019 Paoak ool hhal
LHTS noLeONTA® @-aL7 RHC AT8U-9° L99° 10T HCHC N20R
ho1aLF A P38 PAFCE LT h? HCHC hIT A80F ATIHAAT::

01952 P9 hNdC w7 (ha7PX 2044 Adh 2049) A24.U-9° N1996
POTEN h? AFPR 613 aow it 09° T1T41 P T hNdhCS POTEN FmeETT
LOFAA: (FFaR149° POTEN h? WFPR 615 NLNGT TIPLE NOFEA
PoLLNPM HINC o7 LT3N hLY o0l& T WILTLFAD 77L& (@ HANT
019 Por AR @LI° PorGIC ool LAD- NPF9°F PAADT7 (@ WNC OLI°
ON6S N9 aodh- ON9° T1T419° P avALAl MLI° TIPLE hLTAI"::

W 0h? hthdooar 1207 0Fen14F PTAF 27CS MO TS aolBPT

M0t b (WPE €. 1185/2012) HANT N197F Poo AR oo 12
ATSSLD £RL1 hAD Ph? T104 10+ BT h ACTO-N T (Ch 1A

36 Girmachew A., Yonas B., and Wondmagegn T. (2013), Ethiopian Human Rights
HandBook, ABA/USAID Publication, Addis Ababa, Ethiopia, p. 104.

1y heo-

B 1y heqo-
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o FAGTOG N ACHCT gV LT M7 Mool MPAL 0PN, h T OHHIED-
PlbP APE 9ML-4L LALA: NAPE &TC 1185/2012 @-OT ATLTAF 779C
PN 10T NAR U231 NATPE 6 OO0T TINOPA: PTI° 778
NAPE £TC 1185/2012 A7L TAF 379C wWi8LONS (A U131t ¢hPaom:
TIICF/ECLET  Ch T hd909° AS  PAoont7  94%7 N99aht 41
PG LT®T  ATILIF  NLovAnt:  APBT  AloodAnt  NHLLT  PAAM
AD-0MF @-O0T Fhedt CHFANTO ALaoQAd°:: APE. ArrC RTCTS wAh
hét 1007 RTCT PPH AT PIE NI @-9°:-

- 02T AACTFO7 N1 Poo AR aoNFF@7 mdooe PANTF
aot A8LNNGS TAFT @BI° g APT 90044 TIUCT
No1&L Ar8.PmMk:

- FFANTT P @@L S 9PRNCTTE  oohONCTS oo 00
TNELI TG LT°Ne-N0LP CoT7 TN

- PPAT TGS PUNESE aolBPTr QG aoNé-ht andMCS
o 3~}

ao P17 PhPE A1PR 3 LIAIA:: Noow/ld: NAPE. oo L ALY® wirl (hH.U-
ATPR 3 9C) tavddg PP 9NIDF Ptdaom: AWPTF PAPET a03d0G
INILeFP 8l AoolBt POLeNTA ST @ WAL NFCE LTS N5 T m-9°
+£9° ¢h? FCTI°S @AL AONT 41 @4 916 emmd-i::

$LI° OA AILFINODF NAPE RPC 1185/2012 AbA 2(1) AS 2(2)
aow /ot CTAF TUUC M0 “NPAT NRRRE NI°2AG 2200F NPCA PCRS
NAAT +avAdg, ao P12 laomeb9° “NATL Q@ OL° N+o0T -7 17
AL 21NMLT NdWCFE Nl NS hHNTE 52996 FT: HCTE A7 0g9°
AN TEATTIRT aowldt N991247 P A TAFTE ao&aeT 0L9° T
900944 1799C 0T 107 NN HECTLA: AAPTIS CTAT FIUC LG
P.MOL FIUCT MNCLANTFE Nchtoot @L9° N°710E-P “L.5.LPT mELI°
NAA +avdde HLPTF A% NAAGT N9°0AT NL9°0 mL9° NNAP>
046 PHhaha -3

6.3 PTAF F7IC P&ECLTS POCE T 1K FPT hhAteKfe v hhf

PPAF F9IC HNANA o' POLLYITID APE RTC 1185/2012F Wi 4
PPAF F9IC TING-GF RTE PTAF 399C 1L 0IAKR PAhADA AaodA
LFAN: AZAA  hHA NFANONNT N3 @EI° NALANE NF7IC avhh (orally)
PPAF TI9C TV1LLTT O hoophd (APE @NT PAD- MANA TAD ALUPI9°F
AMPAL, hAPE NPTL EI°C hhh oowlF P ASPAT ¢hdavmm- Novo-a- nADA
aP'F TN Moo@0g S0 TT NF ALWPT aoGICHI° PoLhAhA &7
ALCT ao@0® BFAN: PPRTEEIS PATTIL 0L PATIA 1IC ANCF
ABTAI: PTAF 39947 POl (D AISGCI® NavBavlf 119477 £2.L1
A0 ASC SMA: NV APIFP avdh WAFLTo0 WNHPC PTAF 399C

I PPAF FICT 1S PhEE ovlB NCATF AGohANA S AGoEAMC APE ¢TC 1185/2012F
nrPk 4
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ALL1MS Aldes PHALE NPT MU0 I LV Attt SNAT AV
A7 STFAA::

LU hr L79° OTAF 3779C A0é-6bs? NOTEN DAL A1LLT (PP
CTAT FUC T1LLTII NN NovhAhd COTEN DALY ATL7L.e0NTA
TMhbaoT LOLAIN PULA NCAC 274510 0C AL STAA: QLY 1PN AL
PAPET L NIaoANTE PLbd IR 4(1) CTAF T79CT OBI° TAF AHA
N\ARTTT o0GICT o09G AF8.U9° TING-eiT T 0700 hAnde INC: PTI°
77 APE. NLOLPNT WM CTAF T99CT ooGIC ArethAhh ARINO CPLNT
°NeT ING  hLLAIC: NAPE. PULLLT 1L0TF  €hTT 9AYT A%TGhT
FaoMAIG AMAN: PANE. o7 ATSAVF® heLIAO@: ovaolE W 7IC (.J 8
IOGANTI° 4 TIUCT DA @-OT TINIT ANLAL ATSALT H19°F AP
LAN: GUT WTE NAL TP C1CT9° avCy (positive interpretation of laws)
oWl v CTAF 1C TG NF ARYT T8l
A7279°C av TN LOLAN DN

NALNNLG (hHN NFANANNTE) NF 99941 PTAF F79CT T P2%.000NE:
LCUPT NAPE 0200 0ght-E9° e7LOHS1%0T AN (T rPe AaolooC
LA (ALANEL L2907 PTAT T99CT PoLeantaT 181 +AN NAao Y-
Whée TUCT IC NVHavAQg, aoy1e P9 3-2 AL IP'TI°: 9°19° AFN7 PhLNNE,
TIICT MAIPR 4 2C 9@ AAhA N7AK 0La-HE°T NHY 412 ALCH
POLTA®T % n29° T @0T NN hAL PhPaom@-d P HCTIC aoCy
aoii-tiN P& hO4AL 1@

NFaLTI49° NAPE A3bR 2(7) “Clné-at TNt FIICT N795Tm-9°
wIILTF AU A2F A245LC0 1L AP 0°1INEP 7188 Agh [like]
ML FD ML WP (AR Phanonl) 0910 TCAOL
AOTFF A QAP AAT 9°AT PTLLNLA DT TELPT AIAmNE P10-:
NALNNL P14 PTAF F99CTF ¢PAF F99C 10l T7 MhANAD- AFbR
4 C h@NTET ATINT ALFAIP: 11996 9.9° NOMND- POTEN h? Wbk
2(4) h1C A LI amé-Mé PP POTEA h7 L7027 Nihl hMPAL
NG GATY oWl oot CHC T LA 1o

6.4 NTAF T7IC ATLFI° L1712 NAPE £TC 1185/2012 1.3 hett

AAATAF 7779C MAPE +TC 1185/2012 @0 T P4Ham@- G319 (4S5 AP
8 (subjectivity) AR PP PATT PPH oo APE NLEPrl LL8
Nt M €9°¢ APCN PINL A2 10 AAA e CTAF TCT
AaonAWAG A$MNMC NooNFT AL PoLMA- 10T “NLT°né-0.LP T1NLAN

40 Girmachew Alemu, Narrow Hate Speech Law Will Not Broaden Minds,(January 24,
2020), available at https://www.ethiopia-insight.com/2020/01/24/narrow-hate-speech-
law-will-not-broaden-minds/ : Yohannes Eneyew Ayalew, Muting Sectarianism or
Muzzling Speech?, (2020), available at: https://www.ethiopia-
insight.com/2020/01/3 1/muting-sectarianism-or-muzzling-speech/ : ¢FAF 399CS
YOS aolB NCE T AaohANAG AooEMMC PON APE hF2C “1NE-CLET 16 2



https://www.ethiopia-insight.com/2020/01/24/narrow-hate-speech-law-will-not-broaden-minds/
https://www.ethiopia-insight.com/2020/01/24/narrow-hate-speech-law-will-not-broaden-minds/
https://www.ethiopia-insight.com/2020/01/31/muting-sectarianism-or-muzzling-speech/
https://www.ethiopia-insight.com/2020/01/31/muting-sectarianism-or-muzzling-speech/
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OOT HPAR2TT PAD7 90T A0 T ANdAL CPT HaoMAEG A N5
aolP7 ATSAVT@-..." NAPS aoNP AL TINTNA: WAL PAPE ATPA 6
NAPS. P90k ANDADLTF a0V P09/, A% AAd- “I0TF LTAA::
APE. CTAF T7UC A%LAD- TCT9° ANT TAF (hate or hatred) A“LAD- A7
AN FCTI° AAAMI®:: APB. “..TAFIT ooAF OLI° THT7 £979.£104
TUC NN CTAF I9CT (Lot £7.00 TAT YA 9°F 29aT
AT @LYI° 907 T TICT ALLA ATLILIN POLIAR £ oopd.Cr
MLI° aoAhf hAhT+9°::

FPe@- €h? ovHIN PAT TAF ATLA®- R3O0 AAN HCTI° PTLAMO-
PTAF ®7CA (hate crime) @@9° PTAF F79C holat+ 1TOT IC 0712 eH
10 = (eofNF® PATIANE ooHIN PAT L79° TAF (hate or hatred)
ATLA® PA PHOAME: TCT9° PULNHAD- h0-:-

“Hate means to dislike somebody or something intensly or to find

something unpleasant or the emotion of intense dislike”.*? (TAF

0T DA WL 1IC OLI° A@- PTLNTTT o TE @LI° T4 LAY 0T

®LI° At-FP 7T TINT 1)

AAN? N1 PavIAKXS Cah-Art aoF7 Ntavpant: ¢09°L7% aoCIPLPT
(The Camden Principles on Freedom of Expression and Equality): eoCv
#TC 12 TAF? A7290HA®- HCTHI°3-A\:-

“The terms ‘hatred’ and ‘hostility’ refer to intense and irrational

emotions of opprobrium, enmity and detestation towards the target

group”. (TAF 2IAT 023 P (1S AI°N1e3P (1 aodh- (AT

TALAE N7LF30F L7 AL N2LLPCLS CmATYITHT 09T N9L07A0CP

AT U9° NLLNALSE avin: PULOATHC AMMAX/amé-C @B9° 771°1C

TNt @)

ALy FCHPT ovl8 T AIRTLFADT TAF e91A@ 270 AAN NAATE
IC PATY 01 (T4) LAY MBI° oo P ©o%T ¢o%.avAhl 10+ 1IC 17 SV
PTAF 0T PN 0LI° N&CLT ADMATINA L4D FMEE ALLCT hGTAT":
LY AU APLNPT A°rE 77 0.7 hT hAL Chmen-T7 PhI°L7y
aCPLTT Naome9® aoii P +C19° NLAPIT (ANTILGE ATAR hi8BE
/subjectivity/ f-T20m OWUP79° A7h) €1TAAGT APE° PNAM 9°A0 27247
LFN INC::

MA@ NFCTI° IC HLLH PTLIAD 1T NAPE. hTPR 2(2) AL C1I10AD-
PPN 188 1 WAL AILtavAnt®- T PTAF 17IC “NPAT MR DG

41 B.A. Garner (Ed.), 2004, Black’s Law Dictionary, 8" ed., pp. 1122 and 4381
4 ]. Crowther (Ed.), 1995, Oxford Advanced Learner’s Dictionary of Current English,
5% Ed., Oxford University Press, p. 546.

43 The Camden Principles on Freedom of Expression and Equality, Principle no. 12
(April 2009), Article XIX Global Campaign For Free Expression, p. 10. gavaAh-:::
01an2749° Yohannes E. Ayalew, (2020), ‘Defining Hate Speech under the Hate
Speech Suppression Proclamation in Ethiopia, A Sisyphean Exercise?’, Ethiopian
Human Rights Law Series, Vol. 12, p. 3 gavah-k::
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N°22AG 2200F NPCA PCAS NANT +avddg ao¥127F laomebd® (h7e
@ g9 Ntont -7 277 AL £1Mmé: NdwC?i NdulONTS hHNTE
S99 HCTE 227 0@9° A\ 151117 aow/ldt 19947 P A
TAFGT oo@A7 MLI° T &7 P7LLINA F7UC 10 VT PhAPET £7.00
NATPR 4 IC AbtANLT OSP@- MATPR 2(2) PhPaom@-? PTAF 799C
P HALE a1 LT AMPI® TN PHNAhA ao P17 AANT:: PHYUT PTAT
TIUIC OTEN ATIEEI AT @ PTAF F7C 0514 @LI° “INé-avt NF
ALPT OHY O FOAC@ F79C P19 i 054G BV P14 Ahd AA
A AR TS @I TE 1L aoFA AN 29AT 1@ e oohlé-hC
LFAA::

YIC V7 ChPET Wbk 7(1) AS (2) OreeAhtE PPAF 1904 WrbR 47
NaoHAAG OB TIC 07 OHU- 729C 9°07 8T P19 A hAAS PLLN
Tot v C2LNAD PO 0TI Nao1AGT AAT ANAT AL Tt hLin
nMA®- PO PHAP heolP ADPE TTIANE POLA®F 1PN NTPIPE
avao )\t W780N7T ATTIHAAT: 9°739° AP07 Ahdhd P9 A9°AA NAPE:
A1Px 6(1)(o0) AR ATL TAF F7UC h1LEMéT AR VB3 PT oohhd W75
P 599G P ANTIPUE 1@ ARLY £7.91 ANTON O TC19° Naohmt:
At A® P07 PRYITHP ATE ALLOTIPC hANT Paht koY
ANVTIPUE  IC N TIRAC P40 Ak9° 9°7 PV Thad A7 AAE
ATLTANE NLLOFIPCS NATT TAF AhNT STAAN: (LY 9°7e T 9°00a0S
MLI° FBNLDE (ANT CATE +22F AL TAT (LLLCAT® AG AATI0N
Aa0: AmPert: A% L3 PA? LI POIANT avih@ ®L9° HPAE
aoAp P@-/aond.Ct: (threshold) 9°7&@- PoL.AM- 9°AT 2975 LSCNTA::

NECT9° OC 0F2EH £9L10@ AAD: 1T CTAF 779C PoLe1MTCAT o
At AT POLAM 188 1@ APE CTAF TUC 1MNTCAUTPA Nae
PONST@® AhAT NhCE Nl HANT DI HCT AF @89 hhA
TSV ST (rhovdAdl ovdhe Pt (P1NER £L-1K)  PO1INLAA
N3 78CE WATAF 779C TC19° ANT TN C2LLLINT @ &5 T7 HCHE A
NHa2149° Ahv.h. 11948 PoMN@- PA@ HC 29741 @TEANT AgohAhASG
Aao PO eHLL1m- 09°9° 1T (Convention to prevent and punish the crime
of Genocide of 1948) A7+& 2 AL HCT “1T4 “IAT P77 NA- Nhd-A9° Py
oot Pa7€7 NhCF INTHC @LI° D215+ @17 “1T 4T TN 1o 010+
TCTH9° 2OAMmPA::

g°r9° AT, NCh PANT°GPe @ TEAN 77 (International Criminal Law)
+a0d-9LPF 0LPNATI°G HC 174 PoLAD7 K70 AAN A700 QALY
a1 SATAN N7IAF (LAEFI°T 11996 COND- Ph..do.fo.l POTEN h7
NA7PA 269 gow -l “o739° Am- NAAZ°I° 1P NMCrTH L 0NdWCE ONdwLONE
04T QUG OR2rEE APAZ°:T 0PL2I5 T @L9° N7°Ath A& PP 77 L7
lovA @L9° NhéA AZIT4F N7I0N PT4E7 &CLTF 0918467 HOMH
oot @LI° LCLAET avd A9° RI1LHC 174 P7L.4MC NooPy “C7°Ath
L7 BI°C AT8N0HT HLCAN: “D7Ath AT CPTT 27 P7LAM Wi
Polaonht@ C7°Ath T1N0L0NT (political entity) 1@ @w&n Z"ath TCA7
LeRI°-A PULAD. ACAC AILTmNe PSE PUATT@D7 ALY bbbt
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PA7TE P70 th AAN OLI° haodhht Ad-oT8 NPT (27 AL P99.2.497 (W&'17
PTGt 24 NOTEA POLEOAMSP ATLWPT hHv £7.791 oo17HN LFAA::
PPAF F99CT AaohAhA PON®D- APE ¢. 1185/2012 hA7+d 29° N-+avAAg,
aoAlr PTAF F79C AA°T ANA@® FHEHSGT AhATE aohhd PAE P77 Akh
AN MLI° havAan Aé-218 PP FLGT39° aoghaoC INLNT T 1D

MY aodAn V7T h7? +mPI°S 0\°Akh hoodhht @L9° HAan 9°n7 e+
T8t @I TPl LCONTA N7LA ASGCE N hh PoLePCAN AhA (oo
N9°7 aoir ANTGIES b LYY ATLZLTA TAX hL8LAT® P7LA nChC
AT LTAN: ATLAMLLTE A1 PAPE. WrPR 2 TINFIC CTAF ¥IC
TG PPHD £701 mPAA OA oo ¢1Poom  (catch-all phrase)
AT NN th  heodhh @@9° AAN e TP T1LLNTI
om0 aolP'r 70 FONL NHY oo AFLTIRG PO aow i ALLTD
1A N3 PATICTS PATINNG TFCT9° aohhd PAD- AhooMAg°g®
L7 PACICT® PE. Tt LAM- aolP'r OATLIOP £7 PUA hLAAT° AL
TI2C LanTAN A AL IONI°::

alv AL 7A@ AA 1PN PPAF F7C 11996 POTEA h7F NTHALI®
NA7+&x 613 AL 41000 N9° “1T4 15 Phat Hed T (defamation and
calumny) a74.0-92° Nar+x 615 ¢tPoomam- OLNG “7PLL (insulting and
outrage behavior) @7E€A=T IC LAM®- +HHI° LG ARYT 10 mehT COTEA
A7 L£1PF etmeit LCLET N2A0N0 ANGP INC @LI° gvAhg°® h(9°
AL PhPmS hHE fAL @Mt LFTETFPA TNAD PUIRIavE POTEN
LCUPT AT PTAF 729C 77 h2A0N AAE 7000 PTLonND7 @LI°
ANMA/T@OAE CPINTT NG @BI° PL7IST @LI° AF ®LI° W\ 1515117
aow/lt (171247 MWAAT B AT8MA 0LI° A8 10N OLI° Ar8.mP/T o1
ATSLCONT P77.0104 £CUT 1@ h a0 @890 h(kL&7 QALI® CAhHANT
AAZ°G 0T J hdoT oomNPS aohAhA 1@+ (safeguarding public order) £77.A
ARI® AT @ Wl hDT IC PULavfA 10+ TINT BFAN::

6.5 PTAF T7ICT HOET avlBPTF 1 ThT T4A7LrE on?

NAPE: ASA U-AT eThAhA 08T NTA@- Coh £2C PTAF F99CT Py
AOTE  oolEDFT TINGaTE AIRUIS NAR  ULd POLIe  SCLET
FHCHLD I MPA:: MAFPR 4 CTAF F99CT MNC LT oot @e9°
N9NEP 8.2 NAV-ET M9°NAT LR OLI° ML “Ins-anT Phahh
A7 MAIPR 5 Phat oolBF MNCEINTE NehTaoot @LI° N9 INEP 1.8
NA V-G (°AAT NEI°R MLI° ML TIn-an T PHhAhA ool L33
NACTT APE CHLATLYT ONF PULIAR £3.21 0GSL9° hilv vat
WIPAT (WIPR 4 AS WIPR 5) avlST RILTLFAD- APE BUTT h? TANLD
T4 NLLAG PHLTC ORI Nh? PADYT ooVt M HANTD “IST-9°
NPT AL A497UT A VIS hOTEA  ECLE  ALIFITT QUCES
NULeANTAD9® T4 n0L T AHC AN 1o

Al AL aoidt PANT AA®: 1T NA.bo.fo.l h1 a7/ T W3PR 29
L£1VPT @NT eoMLn PAS AANT 01T Poo AR ooNTT  NATO(:
Aaome9® ATINFAN JON@- 1LN NTLLEAPI° M WD AL PhLART TIC
ALONTA STAN PULA 02T (AT57& @1ST ov9¢ 1@ Noow/lqk: Pih
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a1k PONGES LTPNe-0LP a1 T hav8eA 40 T L PoLENIA 10-::
LY oo ooF57F aohddN I, Adeo PG N9A9°%+G PONGE oo
h7 £I8 AN oo ATLAMNP ST NFALI® NATPA 29 £2C N +aom-T-
7007 &I IVPTF/RTCT (0700 ¢, 1-6) oowld 1 ®-9° O A7 0191
Poo AR ooVl AISADS LUTIIC ookT PACTII® MNP MY aomed®
ATLTUTFA TIC 77 OhTD 120 ANA AZLTUTFA LN 1IC 17 PRTbA
Poognll 700 RTC (A7PKX 29 70-0 #TC 7) i1 h700 £TC 1 Ahh 6
PooMN7 Ah'he PAT 1°.L0a0NAD ANLT Mool AmP+d® Po9.MA b IP
120777 (A°AA &h@ PTAF 7777C h7) TO hATT et “735w-9° 1.2
ATLOLP T AATLLYTD AR LR CAVTT T4AE PolovAh T TOE PNIAA:

NACIT O 0N htonL gv PPAT ool @LI° Enth® hvitT
(drafting error) A.gohd LTFAN:: 9°N20R9° PATPAF 17 PP OO+ PULT4¢T
TG POLMANT VL3 PT Catea e D WAPT Ao IC NAET PTALP
NALYS (HVI° °n78T LV PTAF 779C O7EN LCLT ChA A e 1) AALY
W@ hhédAoe wF TELATLYT hWBSTLO9° PULA TCTHI° ANT AR1709°: gU
CATLFII° TrPe ANFLLT NPC PAPE ArPR 4 RS 5 L1V PF TC1H9°
AN LUPGH:: (P Pehl a3 12k hibR 29(7) &390 @L7T7 (191£:47
PAPB. ATPR 4 AS 5 L1IVPT A%, LU NAN L79°F Ochl ao 317G
PONGE ooNPF L7002 T 7 POALYTET TPE @0T ?7lht LPSA: (1
a1t hrPR 9(1) AS AR 13(2) LovAhiLA::)

NAPI9°T LU Phl oo 317 L3101 hWiL9° L4 P QAP Cihilav i) /7 1
042 (informal constitutional amendment) “7A+9° Nch? a0 32271 FC1-9°
®LI° NLGP Ph1 oo 3171 700 (formal constitutional amendment)
22CYT aowlct aohrthhdh RTCOFA A AJON STAN: (T a0 37270k
nrPAR 29(7) “TIEH®I K CTLAD hi? PhCRE D @8I AR PP
no7 NF Aevaht AILTILTFA AR 10 IPNTEEIS Chl ook
ACPEDT hAN LU LT §C ATLANTE £701PTF A°AA NaTPA 38(1)
Pavge LG Pavavl T ao AVl NTLovAht A8 U9° NAFPR 40 (P3Nt ao T
Otoopint) 0HLI1I® A7 T @9° ATCREP WD O @90
CaTeRE 1.2 OHF. U0 WINPT Nhmdoo INC: DAADST LT 91NL-PS
MWA  oo-F (7LD NATPR 41 ACPEPE  Phmeoo-19°  A1MAD
“OPYEDI° AACRLP PTLA AIRaoPrE PR oo ¥k AR 29(7)
ATeRER WO NF PaoAnt &0 WWPT TC tovdAdl A1ANd Shtie
ne::

6.6 A7L TAF F7°UC P7128mMsé AR U1 DF
NAPSE. AtPAX 6 PTAF 379C P1hAhA haoo'r IC OHPCPH NAL UL P93
YTOF7 POLHLHC AWP?E AL 779C A7 TAF 771°C A18200& hol.2LC-

N1 ePT oohhd A1% 7774 000 AR 1 2C PTPUCHE Lo
YEIAR I°CI°C hhA hPY 1@ 9°39° ar7 PhaPE AFrC TME4L LV

4 hPE 4. 1185/2012F hAL PICE “InF@A . 39F hTbd 6(1)(V)
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AR UL A.LAN PLA1@7 909D (-FavAnt P91.51L0- 1IC 02T CI°E &30
PPAT TIICT AovpAADA POND: h? TI°VCHP ®LI° “IgIAP 9°CI°C
9e:L77 OWtavAnt AS PI°CI°C @Ml (oo 20k AL G AT8L4MC
AaopAhA PHhoo 1@ TN LFAA::

AZ°AAT PHC 297417 P9LaL AS P2LeAT0 90C avd.09°7 NhAhA®-
P4 P74 h? 2L HC “1T4T AL 29124 avf0F T9°VCHP A6 AS
O-LLPT AL OIEA AP FEME AN ChaowlA0TF@m hIMOLPT 0445
S 27 0N a0 3223 ANGP aoNFF b9k amPAe 7% 4. 34
(General Comment no. 34) gow/ld w18V 984T PHC “1T4 T &CLPTIG
AOFPTT avn & AIPAN P4PIEMTS NHavy SH, PH4.0av@-7 PHC 1T 41
FENG A®13T oo @LI° ANTLAI® NAe aohi-nC ATETAF 729C
+onl NLNTE AdarT ALIN9°FT ®LI° AANT N1 PooaR oot
ANT0N  FmPooin AN 2000 AMPP AL NN Ak9® oofPH-
LI CAPE WrPA 6(1)(V) CHIPVCHE ®BI° PILIAP 9°CI°C AhA
PP ICTT MAR URFrE Lhadarma- 2UT 98T PATLAT AS AT
ALAN NLAID- 9ATT IC ANlD- Po1R2%8 COTEN NOTT AZINPLT WP
avl G BFAN::

MA@ NAPE AL TAF 379C +LCT (AR U139 ¢tPaomar 7794
“PHG HINE RIS @89° ZAth FT A ATEPT 1% [ F9C
eRITON: @G @L9° oA CATTON oMt WP AL TAF 779C
hALOONEI°:Y RI8Y AR 26PT WL TAF T79C PO120NS% T 2P
PTAFTE ao@pe? LI THT7 W11 LAY (@7 “THSST AL £1hé
STo 0790 AAN 10 hHv9° N Hanelé  NHAg9® e7°ath 1 oe9®
T9C NPYETE AANT N1 g AK ao WL FANLPOT @ oo 71 8T W78
NAVPTIS 6214 Peh? had DAAD- “B9°C 1@+ NA- DN STAA::

AT D NAPE o0T Okt AR UBFPT @OT AL TAF 799C
ATBLONE CTINOM- P09 3P ANTIPUCT AhA PP 779C 10-::48 gy9°
PPAF F9CT AavhAhA AS AGeBNMC APS PoLLNPI°NT @7 AAhALT
ANLAL AS ooy 9998L7 AmPAL aoCU AL AhA 1o (T
COLTICT WS A 1 AL PAPE AANA AS ATINC ASLO- PULTAD-
af e o-mt AINO1E OFLLT 1D TINT LFAA::

NAMPAL DAL hH1A8-T PhtPA 6 70047 W7PAT ovhhd NA7% @O-0T
PoLnbk TIICT MAPE AADA LAFLLIVTF@ DAY &CUTET Hhvhde hPE7
aow/ldt 9147 Aoo@ POUTN POTEAN DALY ALTCI%:: TIC T 3007
aTP2T @0T Ol AATF TPAG AN PILATO- Moo PST@ A PRT
Moo +INC 1L+ TIC “INNTAT @ h@PCI::

4 Law no. 59/2018 of 22" August 2018 on the crime of Genocide ideology and related
crimes Art. 4. (Kigali, Rwanda) gavhh-t:: 0-+eme749” Henry Maina, <1C1H #7C 20 AL
JXLTN s

46 hPE 4. 1185/2012F hAL PICE “I0F@A . 39F hrbA 6(1)(A)

T U Wt areR 6(1)(ch)

B WL hoqu-t arPR 6(1)(om)
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7. OATAF F7IC A% U3 PT Firdt P70 AL 1TOF

AL FUUC AL TAF FUC AISLONL POLLLCT IPNILPTF hAhaoAnt
NAPE @0T OFHZHG T AR UB3PF AL P2LAm- Povfanlfm- T PbF
TN NN Us3'rF NWEPoomet 904t aop\p aofl ) NF@7 A7L TAF
T99C ATELONE ALLCTD NAGDTFA/ahaoF - 1@+ 2V TPeE CoL1ANT A28
°NICT 9PN ATNT TIVCE NATPR 6 A2C hHHLHSR aohhh POUTT-
LP39°F APE TNF ALLNTO CANLHON AFAT AL PH40a0- P10+ AT
£ AN

7.1 227N @Mt oodA@: PPLPCH PTAF TI1ICT

P4PIEMF PHC 2974 T OFEA AavAht NINLD- FGA9°h+e CL NHE PHC
NP4 POLPNLS . oo PPTT Naopdt ALY CINGTo OPT
PI°C Fha@ INCHY® ATHY 26PT 9°39° w707 N0 To- 2227700
o-mt P9aohn AL T AICAATR FTICS  Cavdha-tT  Ahta-
LPCHI°: NGHFTD ALAL et “TINLAN  ALOTAAGT POLLANTT PTAF
AS AT P T TANT aodant N6 PS AT STAA:S0 gy N-HAL VAP
HAST AS AAT QWA-Th PRLITIN - T AL AN DATLTA ATHY 92T
20T POLLeNTANG T ao\ont AG CTwNTT GATT ATIOP LUIINLONT
MWAT £7% 107 OHT 9OP AS 246LT79° PO AP9C avaoCao( N,
10251 QU7 N99L47 1L R AL ART AR PA-TON @-mt Pola00h
26PTF Ao NT® 77 CTAF F79CT PHA- AS NATL Po1INL0N 1A AL
PTAFTE ao@AeT AI8.0-9° TP 17 P2Le10: P10+ AT &TAM::

U7 oo ST NAFPR PP A1 LTAN:: 9°NTeE9° TAFT oolpe
LI T P17 PULLING CTAF 19IC Oé-0v (per se) 117147 vt PLLO
181 0BTCI° NAPE +TC 1185/2012 ¢4hAhA 1@ NAPYY° ATHY 227
U5 2F htnht: AR U L7912 TF aowlqt AhART 19 LPSA @8N
NAPS. CTAF 799C7T “10é-60T7 NhAhAD: £73.91 aow it +mPe 82407
A“LAD TP TIMOF 9°AT oonmt LIA::

7.2 FIUCHE 0L IR °CI°C hA@- PoLPCH PTAF 3 1ICT

TPT7: ao&he? OBY° TAFT CoTAAT 9077 PAT @ NPT aodontF T a7
TRPVCHR 9°CIC AdaohA®- P7LEOGaxNT U AhOt &TAA:S2 gy

4 Comparative Hate Speech Law: Annexture, Research prepared for the Legal

Resources Centre, South Africa? (March 2012) ¥ Oxford Pro Bono Publico
http://www.law.ox.ac.uk/opbp p. 46 Lavih-t:: Oten149° The Prosecutor vs.
Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze (Appeal
Judgment) ICTR-99-52-A, International Criminal Tribunal for Rwanda (ICTR), 28
november 2007 gavAn-k:

0 Comparative Hate Speech Law® 1. heqv-f p. 31 & 47

SUHy, heo-

21y, heu-
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+CET AgeM h?LTFN Ch? FMPETE ATIPAT ATATN 4T A1
09900 P94 AT BTAAN: LY 412 29°1 @-0T o070 hACTF®- 1 TOF
ONT A7e5@® PTAF FIUCT NaoNPF YLl 777 NF ALWYT ¢FIC
ALLD CAAN NEA (intent) AP 64 PULLNH aolPr @ SV9° TN
a7& @ Nh? AN A7 TAF 779C PoL.00S% T797CT7 1.409°F NTAF
T99C Shan H7E +906E7 PL0av®- P77 e TAF T aoge? @L9° T 17
AT 1700 APT S10A::58

LU PAAN NEA (ntent) @ AR URF £1ILDTF NGooM@-: ArE:
FUC WL AR UL AFONL PTILNPM BPT HEE PTG GNTT (AR UL
e300 ONT Phavantt? A906T ATISOT NF PAae aoPT hdNT:
LU FINTT 9P39° AT BN M0N0 WIPRE C CTHHLHGT A48T
AMA OLUPI° P96 9T T P A TAFGE aoghed @LRI° TP
TN P DFLOIM (AR UL ao e NTINELT NOTEA Tmed:
PLCIN TINT 102 NAPE: TINL-LL AILAINODF “hATHLY hIA0-T ao 71 LT
AAFETW- G179 PIRELT FTTC KL PTAF FIIC .. AONL PTLhADAS
PORLAPM ALWII:54 (ARTAT Phanonl) DALY PHhAN hRAT (intent)
Aovl 8T P oofh PI-F FIC NF NFSMA Noo@\E ATONTE oo
P I PAN TINT -

CAm-CT PANGP oo NPT /0 TF9° AANT N19T Coo AR oo AL 18
POLLLCT MTT AT 77°IC AL PAT®7 7Lt Oevdht @Ay OLAT
TIN5 CHLLINTT hA@-& AovlS&T PULENTAT AZCAAT Pan ool PV
TG UL ao-p- F7°1C (the wider discourse in which a statement is
made) Pao0A- avAf aod .G (contextual factors) h29°1 @-0T L0104 ::55
A°AN AL CT11C avrCUING @R9° Ach& av-A- oo @LI° LNAMT
(N+L£.2.297) NZ9L0A LLE ¢TAF 799C LHET ChamPbAL aoCUMG ®LI°
PA 4 PG G AG aol1hem, AT STAN: NAA (hrA AN, 0RI° h7L.-
a1 CTIAT £7N CAAD- CorCUING @LI° Achd PG avlham, +LC7T
POILMAL FIUCI° LGL-AN: BUT Aool&T Pah aoth eIt G AT
NHSTA Neo@O\& ALY T TOE 10T 71°C O 114017 PR8N T aoi
771C ®L9° AchG T N, LPGA::

he AN D00 0 Fan214: AL TAF 179C 9718008 “CTI°VCHP
OLI° YILTIAR I°CI°C AN’ PV T77CT 7 NFovAht A'A PTLTN AA T L

3 alv 2C 040 v ah NeLevnlH0t UM POTEA £CLT HLCID Ptbavmedt 90T
havd 09T @ He214 $LCET 497U/2T ChaN ATA (intention) 7 -HNAe TAF 7T oo
@RI T TINT aolP'rF BI°C ATINLST ool IET hANF:: PAhAN NEAT TINLST ha
LP9° LCLPE avd 07T @ NFo7 OTEA ANTILPT WS LUT PtaoAntd® ©h7 19T
AT8.0AL (R MAATING PLCLTET avd09° AG PAAN AEAT PoINLST g™ 1020 w7
AL LOLPA TINT 100

SPPAF TUCT L aolB ACATT AovhADAS AoEMC CON APE AGC “MNE-LLT 10
3

55 Therese E. & Simon L., Free speech or hate speech? A legal analysis of the discourse
about Roma on Twitter, Information & Communications Technology Law, p.2
available at https://www.tandfonline.com/doi/full/10.1080/13600834.2018.1494415
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A BN@9° €774 TIPVCHRIrE @LI° CYISTIAPY PoLAC@- 0907 S8
aNLCHT 10? POLAD TPE @i ALY TPE IPAT AITTHE T
POAao-f ANHEPT ATBO0TOT N1LL7 7794 9°7 LU TI°VCHP/MILTOP
AT Noo-2@- 0L CAD: aolP'7 29L01T LFAN::58

7.3 227193 L AltI°UC aoA@ PULPCH PTAF F7ICT

PILIITHP ANTIPVCT AMA PP FTICTT AL AR UF fhdaoma-i
€315 (tevpit (ChF TELPT Ah AN SNM9° PhAPET NAA
N FANG PTAT 799C PN T OFEA 0 CLLONT ATl CAPRT ATPR
6(1)(@0) oowid N9ILLD AL ULF@- Phh @ ®LI° avhAhg
NEPCN: 7774 POLUITT hNTI°VCE aolPF AhaoP'r7 ATILINIT POLLeL7
PACHC UL AGCE N 43 BNT APT BFAA: LU POLPIDI°F hIRE
APE PPLITT ANTIVCETT NAR U531 ALAPIPTE “DLIITT ATLAD
PN NAPE O-OT CHOM@ TCATL PAT™:58 AAPIIS POL8TITT AN TIPVCT
aowld P41 AN TP ®LI® avhAhf NTLLCAN LR FCE Mk U-AI9°
PN LTCNFA TINT 10 BU LI +4TIP PUP SLOITETT audtC
MO 000N RLE PA- POLOITT GR1PTT U DATLEMPAN NAPE hIL
AR UL Phbaom@d €791 MF. aoCUTT NavdPC U-h-9° G871 aohAh e DT
NLY aoAn A785PCO NC Novhdd PAPET h4909° AN LTFAA:

ALY 1PN AL NAPE PavEavlf Lbd “NP7 ANG P7LELT DROIGHP
ANTICT ORI® WA AP (WRIAT Phananl) 071N Phdaoma-d
oA MPol, 10 0PT AN PLLT AG PATLLT ANICVC DTS
NPT POLeITao® TIC AI8AMIE PTF BU héT U-A39° 58557
ANTIPUC DT ATL AR UL AGoPA JO0 ATSAING “IAL AT BTAA::

eIL9C T ANFIPUET oowldt £R41 ovhAhf NCLPCANTF LH AA
POLTAD AA TELT 7774 POL91CT A HIPVE aolP Y/ hhao P77 A%1LD01T
QCL Nk 2INEE oo @0T 29910 OAaelP? hdaoPy Y10+ KCE Nk
@ INLE aoO9 T @0T 29910 QP (PTF9° P11 NFHPPS 582915 3P
TET AL @A POLLOFAAG @Ml NATLSLAD: NA.doB.l ch1a0FD/77T
NN 32 BG 39T avhPP T h&ITID IC 99109 BIPGA::E

PGS T W FIUC TICUCHE OBI° YIGIP DA ATILIIT FIIC AL N
0782 AL OAgo-g (MLI° 2AMS £T179) oolP? oL@ NAcolP 3/ adao Py Ptavdht T P&
A1 SFAA::

STaPE €. 1185/2012F hAL P9CE “INF0f 4. 397 h3bR 6(1)(av)

B ACIT M- “SLOITT ATLAD PA TCATL oM POLFA oo hdao P POLIN@ TPE
AAMNE ST FCAYE eom SFAN NAA AT FCAT®  etont DRI
neMmtt AdeT7 P00 Ot ASLO DATLTA 0FCAYT®- AL APCN POLTA o0
NAGoTE 90N LFAA::

I NATCEEL LuLal AP LTPNENLP ST CTAF T7ICS ChOTE ovlE NCHT hovhAhd
POM APE (Pavfavl @ LbP)T Wrbd 6(1)(ch)

O ALY IC Plofol- MPAL /M ANC AL Tt NONF@ @-ALPT YLOITIP 1827
aoao A7 POLmeE 180T /AT 90T ATLAAT O CoNINTOF PRCE O-A'LPT 10t
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LT AMET 182 AL 9°0HCYT AP8.O0MNT 99LLDT A7 ho9ie-B
Moo T A Ce T C7L.0NE hLovOAI®:: I°n72e-49° Alh oot PP
TUC LT HP ANTICUE OAae P Ahae P PHALE AHLATIT AN
NFNT ATGT O-LP ALCT AAT D HPOLYTT AIBSLD 14 LhGFA: SV
LA°: Pav it AS SLTIST aoAfP T ovlaen, NVLLT WS CUI@IS
a7/ v LT HP 182 T7 havpht hd0AP OLI° L4P Ad-PS
M T9° P o034 WI8LSC PULAANNAD-T aoCY PoLTN LIPGA::E!

7.4 COTEN TMPETT 0TI AHGT PALTS Ch LA Trde

APB OMWTPR 7(2) AZLALITIO T “OTAF 7774 9°02.0T 07000 @LI° NN-L77
AL 18t CtLAae WILWPY PAVE DAL Yoot Ahh AP0 Goot P9.LCH
PAN AN LIPSA: ZU9° TN NTAF 779C H1ant T k7 4000 Q00N
T E7 Ntoopivt Neof0F@ POTEN w7 £7.91 aowlt N9L+CANE hn
PolPM AT NATS L79° €581 3P ANTI°VC LT aow it 191247
PPt oo3% P07 TIIC OHSUOF @ ket 19 P9RSCN T
UsZ AhNE @FAN: RS 40 19 PS04 H1ANE T PET CA0a0@
2000 77 MO TEN DAL 0oLl NTIMGP 9277 AL h-8ThP +LCT A.oN
LTAN::

ATL 21 TN 0L9° N1 TN omot POLONS 6P FT Ntaoaht9®
POLIND TEE ATLTMNE P AUT AUT AP tAoof (APFH@L) oo
NHAI°L AMe-C “FT-2h 77847 2700 A@- PPTHSS T 9077 PAT @ #24-P7F
eweit: ATHY 62T 0T TAFG 0oLe720CP hAAK P2LTT hUP1S
AT NN OLI° (LT HP P291LL7 MLI° PULLOAMA GAT LAM AINAK
At CTAF FC @-0T Lo OAao P TEeE AN STAA::

8. hAPE h4LARI® AHIC P1271TS AININT OB PF
DALY

PAPE. WIPR 8 HETVFG WININT OB DT COLG LT T DALY LTI
ME®I° 71N “L8.E AINTINT CULAT ECE NMATPR 4 WG 5 #C
P-hhahd 779CT A7581TANG 0LI° A18LNL6hs PoodMNMCS oo JT:
¢-thAhA- 777CT7 Ntaednt TH97 ALCAD- AS THMI@- KA (U7
T4 AT POl @890 hACHER T PUIO-MNT 1% AT
NFET169°F  TTH@9° P71MNER “L8.E WA TNT 1@} Aot

LFAA: LY 21€ PN NCICTI hAhovannt PONC Ta-k NP0 8 ANC ovHIN £TC 18419
PAM@7 @A AaNE oo Ten BFAN

61 Secularism, among other things, prohibits a state from indulging in the promotion of
religious views. (See Charles Taylor, The Meaning of Secularism, at 23 available at:
http://iasc-culture.org/THR/archives/Fall2010/Taylor _lo.pdf ; see also, Abdelwahab
El- Affendi, Beyond Secularism: Sectarian Conflict and the Resilience Challenge for
the African State, at.§8, available at:
https://www.africaportal.org/dspace/articles/beyond-secularism-sectarian-conflict-
and-resilience-challenge-african-state



http://iasc-culture.org/THR/archives/Fall2010/Taylor_lo.pdf
https://www.africaportal.org/dspace/articles/beyond-secularism-sectarian-conflict-and-resilience-challenge-african-state
https://www.africaportal.org/dspace/articles/beyond-secularism-sectarian-conflict-and-resilience-challenge-african-state
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POLENTAD Awe-CS 7°AN. ASLOD AILOLN: PhR e NCLhNLTT?
AA2AMT P71NEL 7142 W1NTINT PULAM ECEFT NAPR. CHLY110-7
2L F@7 A0 ATS.OM TTAT £I6 091847 1% W8NS Phat
avlB NCH TS 15T AovhAhA £91.L5 €70 2100, aoCUINCT 7
NUMIEF F906L AW18.LLCT:E W18V PaleRe ONIE ooVl holii
PTAF 77ICT AovhAh 7045 770, “ThanNam, aoCy INETT 07708
TP P14 DALY T TAVTFPA::

DY 0F6en2749° O£ TG CATATDNT N6 LT7 3A&L T HCHC P99
LN N?LLOFCT 9°hC bt AN ATLOLTA LT IAN: NAPE. CHLT1107
9L Ahao®M ALONTA POLTAD P hNhC +mPErT AL AmNe S
CateR e NCLhNTt MA2AMT P91INE-P L8 WIATNT PoLOAM & CEAT
NAPE. Chbaom@-7 2L T@7 000 av@NFF®-7 AP +hFth NGoot U-A+
M ARHN L4 COLPT L7°CT RILTLENIE HIATN A2 gy9° eo71NL-P
98¢ WA PULOAM LCEFT AL MA@ 7L%7 NPNHS ND7TEA
+meert AL fthld ALWPTE AINY R SALYE NFPANE oo
ATSTPAPN PPl HROT ATINLES DHLLI° AAE ATLSCOT @ PG FhNdC
+meert 9k U7 A mC PN o' PULLAL M-

OGP &LAZTT OLG N9%o0AnE NFALI® hPCA LH @4V N°71Ne-P
CHONC 12T P9HANS CTAF aodontT N1 P2 ALANEA FSHPA:: 979
A7 PO1NG-P 918.° h@-FCT ONGP oo-FT7 NovAnT (¢TI SALYTTE
NCSCUF@9°: 9°79° ALt +meerlt PAVTF®9° 1N h@LAT":: NATIS-
ONGE aoNF5F7 7oAt €170 10 ANGP ool 783 (horizontal obligation
of human rights) NAAVTF®- CU779° N°LeoAnti PoomNd (duty to protect)
AG PoopdtA DALTET oot oo SSCNFA:S NAv 0Pt
UNEP 714 h@-FCTF ONLrovlAN 0L LHT AL hhi44%4 (‘governors
of online content’) WYPA:: ¥1C 77 ATV PAANT AP G h-07LPT
(Silicon Valley tech companies ) Ach? hAZTM-9° 1A h@LAI":

N209° A+G ANIP aoNPT A7 P91INEP 218 ha-FCT Paoq1C 197717
AT8.L00% AS PTAF 779CT nWTATECTFTom 08.f0'r A18.L0CS N
+.o0. & PHIN AS ANGP ooNPT ool aoCPPF (UN Guiding Principles
on Business and Human Rights) aow/id 123 hAVTF@-:: AP°AA (A TXE
PPAF F99CT AavhAhA NN hPE aow it NFFALI® NhtPR 8(2) aow it
10T PPT? ST 0 24 0% @0T hWTATECTF o 10L& ®LI° 717
ATSAVT @ L7704

2 o 1G% NHUT APE TC 1238/2013 AR 68 (2w LavAivk:: NHeno149° CTAT 3797CHS
PhOTE aold NCA 1 AaohdTAS AEMC POM APE £TC 11852012 h7bd 8 (4)7
gaophk::

S b A h., (2013), AATPEL PPAT 37907 NohihA L78 PoTMIL-P “94.° haI(OF
<74 Abyssinia Law Blog, p. 10

4 1y, hequ-



https://www.cambridge.org/core/journals/american-journal-of-international-law/article/horizontal-human-rights-law/2AA3B656682E16B925F69A7B47706309
https://www.cambridge.org/core/journals/american-journal-of-international-law/article/horizontal-human-rights-law/2AA3B656682E16B925F69A7B47706309
https://harvardlawreview.org/wp-content/uploads/2018/04/1598-1670_Online.pdf
https://harvardlawreview.org/wp-content/uploads/2018/04/1598-1670_Online.pdf
http://www.undocs.org/A/HRC/8/5
http://www.undocs.org/A/HRC/8/5
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PeHT ACPTT (content moderation) “7Ad ANPL9® OT®AT £71N4-P
.52 A@-FCTF L2714 oo 18LL° L30T (community standards) aow it
a7e7 G MIP 1@ ALLAY® PULAMT COTONTINT 1Lt 1w LV GHT
Po.009°¢. AhAT PRHT  hé-“12F  (content moderators) A7LoP ST
PeHT Tndg (digital gatekeepers’) 915 aANT®:: CeHT ACTTT A&7
TMPol, POLLAN: 10LE AG W1 0T GHPTT L7°CT 07147 WTS.015%
POTAN:  GUTFT NNLLIT®9° TATECTE  oohh9° N°PTF@7 Ah&N
TMPOLLTFI LI4LPTF AG AMNLTAN LALA::

COHT ACTTT TPE hAAAI°S Awi-C ALY TATECTE $CA AS +£7I1P
ALLBE T GALPA: NNV 41€ 0. WTAT? vt PS PSS PoHT ACTT
a1 LT haoAF AT PavCanl P oo y1&  (AE 4 PULhSOD7
(artisanal approach) A7 CTATECIE? LHT £70.00L9°¢ APFT NaoOP9°
NA® AN A78hGO7 LLLIA: A18YV %81 oo 71 e7lhvtA Po11Ne-P
M50 AOFCTT N7LavAhTF A°aA: 91899 (Medium) AS Lole (Vimeo)
+mePh GTFm:: NAE ACTT “MGS®7T AAPLNLP ha-& 9™E NaolP7
LOLAN::8 PATF® UL 21NL0N-00C PPt (community-reliant approach)
P77 AC1ET P2LehS -1 NA7e N2 O0T £A- To DAOOT hd.PLE
PTATEo0 AMPILOTF IC (ool 10t AAAT P8¢ (Wikimedia) AS
&5 (Reddit) Fm# i GF@-:: PHY HE aoAhg® I PEHT ACTT N“LhS @7
W FMPOLLTFI® ANLD 0O+ FAT @ -2

POFF @ ao71L Ph 15014 HL (industrial approach) ¢29.07% 1@-:: AC 1k
PLNGOID NN Né P AHRTIP Awé-C AS P26 HPLE QA U
10 Y Awd-C A PEHT AL TT PTLD N9LeWS TATECTT £hT
WLP7E PLNT@? C77AN. (R&7 ANF PPPs AP hOI8PTT LI A
AZ°Aan. d.nkh (Facebook) AG &1:2M (YouTube) +m#h G Fm:: &v H& h4F
PAD- hooP'r hAh P OA@ wi-h Ave- (arificial intelligence) HE Naomeo
PTAF CHT PAT®7 aodONTT A78AE AZ1LL7 POTAN::S

POINE-P LAS @ FCT PLAT@ PP PTAF 799C avhAhf L7
aNTF@-:: AZ°AA:- b0k LON@- P2T1NLAN aoavd® (Community Standard)
CPAT FUUCT OALTICE “WIeT @ FALH® NFod N ePT TN HCE
PA°T IAT W AR A oWt gowldt 199247 PO.LLD TP
ALY £G1LA: TP AN “10-mT PPT AT48.0-9° N NGPY T £99.2M4-
TUCE CNFTET POLLISKR G ATARTE avhAhd @L9° C2I700 TEPTY
X n LAV NE

PNl PTAT F9UC TCATL n9A9° At PONGP oot AFIC ‘11001
AS ‘YN P20 PLav UL PTT AAQPaoM9®: PTI° V7 ABHT hé-21LPT
2.8 H7& CTAF 799C SHAT7 NP0 T £L8 A%INPan T s PavEavl P~

5y, hegu-
66 1y, hagy-
7 1y, hegu-
8 1y, hagy-



https://ir.lib.uwo.ca/cgi/viewcontent.cgi?article=1012&context=commpub
https://datasociety.net/wp-content/uploads/2018/11/DS_Content_or_Context_Moderation.pdf
https://medium.com/
https://vimeo.com/
https://commons.wikimedia.org/wiki/Main_Page
https://www.reddit.com/
https://www.facebook.com/communitystandards/
https://www.youtube.com/intl/ALL_au/howyoutubeworks/policies/community-guidelines/
https://www.facebook.com/communitystandards/hate_speech
https://www.facebook.com/communitystandards/hate_speech
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L8 (Tier 1) 1077 ?7.¢0P0 777CT (contents/speeches with violent
content) G F@-:: AP°AAT AZL7 (@ ®LI° -7 NATNA @LI° NNTS avOPI°::
NU-A+E AaCh? (Tier 2) Po9boome 729CT L29° COFTF1F W97 ATTISAR
oL F1CT (contents that promote inferiority) ST @-:: A°AA:- NZAF
P°N2ET WL Q@ £ AT COLIAA FIVCT: PovgnlAm- 9P 7P
(Tier 3) A&7 O@ 0L &7 90281 A2%.md P70 (contents
that targets individuals on their protected status) G F@-:: AZ°AA-A7L&T7 77
(M@ 277k 9°0181 A7810A P74 Pa+ALT (calls of segregation)
+mgh GFw-::69

go39° AT PO1NGP TLAE A FCT NPSTE MhC7 &t AT WeTavs.
MG FCE “M0TT LAPLan-9°T CTAF 39IC AI8LTING4 AS T&T
ATSLLCH NETIT PACI® T ACIE ao@NL ANVT@®:: GUTI9° N°Lavhnt
PLLIm- Ot.o0. 8. CooGIC 19T AR oA LilE e Ch X T T
2amsee N7FA NON®- CYIMPAL L7°CT AL OGP 918 ADIFCTF
A TeRe aof0E PP1 AS NGV PA® AT AWIS.LLCT  “1000.°
+COA::70

9. PTAF 717C 7 TOT7? N?LovAht PRECE OLAT
PN Cav@nT TG

PPATF OTEN AFMEEITIS CPNE GLIET NAPE AP 7 2C HLFTIPA:
NAPE AFPAR 4 Ptovant@F CTAF T79C OTEN a0l A9° hhh U-AT Yoot
PULLCO PAN ANGT ®LI® hoot LV NC LANAM oode™ A7L7LLNP
NAFPR 7(1) LT3N T (AP 4 Cthaha-t 904+ (ool AT ¢4
N2000 ®LY° (-7 AL T+ OhLAoe ®LI® ¢H9°hlé hPT Oarda
e-HhAhATT e PLAoe A@ ATLTIS UB Ahh A9°0rF hoot (197,200
X' ANGT ATROLPM ATPAR 7(2) LLIDIA: hiLY (Fea1s GCL 0T LY
APE POTEN AmPE PP AT AC1L9° AN 1 N0 (LTS PHhAhAD:
G NovdAao- N700N OLI° N7 AL T T LiTLAae ®LI® LOTINL
her: vt @290 19+ PAFROE AT NGCE Mk 2AMNT NANG-T 9° 10
COPMNLON AN 22677 NA%16-F PO AONT ATLPDLTN WTPR 7(2)
2,297 I

FNAT  POFT 00NN OPT AR NAPE ATPR 7(6) AL
htdaomm- Mano14 NaLNFM POTEN (hT hF7PR 178 A ThFPET APk
183 AG FhAe7ET AP 189 (PPN “I1PALS 2TaNE L707F) AT%.U-9° A7
190 AS FhFeE (POTT N8N AATIBI°) CHLITTTTS NAAAD- PLoLL-A
MPAL GCE W CPAVE A®ANT avavlf aowld Ptdaomt aoCIP DT
T4AT), PULLLCT P I° LI OPA: NAMPAL (.38 MaTba Ohbaom-T7
PAOET QLY ooM? SNPaoT LALANID: MMPO-T OFEAT PoLAT G AMATS

WL horv-
Wy hery-



https://www.cambridge.org/core/services/aop-cambridge-core/content/view/AEB97862FED32E804B078A41AFAC97E8/9781107179639c11_243-269.pdf/human_rights_and_private_actors_in_the_online_domain.pdf
https://undocs.org/A/HRC/44/49/Add.1
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Abstract

Agency is vital in modern life, and it is hardly effective without a power of
attorney. However, it has not received sufficient attention in legal discourse
commensurate with the legal requirements for its validity and its wide utilization.
An agent is allowed to perform acts that have impact on the rights and obligations
of another person usually through this instrument. This comment aims at
examining the sporadic provisions in various laws which are relevant to the
instrument so as to address issues which have legal as well as practical
significance arising in the use of the instrument. In the absence of a law devoted
to the instrument (and that takes its impact into account), it is obvious that more
questions remain unanswered. An attempt is made to test the relevant laws in
force with a view to establishing whether they live up to the expectations of the
time.
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1. Introduction

People usually perform juridical acts by themselves directly enjoying the
rights and discharging the obligations arising therefrom. They also engage
another person to perform the acts on their behalf. In legal terms,
representation means that a juridical act performed by one person is
considered to be the act of another person.! It may be obligatory or voluntary.
The focus of this comment is voluntary representation which involves a power
of attorney. It helps to bring up a relationship among three persons, the
represented, the representative and the third party who deals with the
representative. As a component of this relationship, a power of attorney has
unilateral character as an authority conferred on an agent so that he/she can
represent the principal in dealings with third parties.?

Power of attorney comes into the picture when one consensually confers
power on another person for the performance of juridical acts. It is, therefore,
a mechanism of making the internal relationship known to third parties. As a
very vital tool in streamlining the needs of modern life, it allows mobility of
people without abandoning their affairs and enables them to carry out multiple
activities simultaneously.

The focus here is contractual agency which arises from a contract between
the parties who willingly create the relationship. For the purpose of the
internal relationship, agreement of the parties suffices but representation calls
for a means of proving the fact or claim that one is acting on behalf of another.
A power of attorney is one of the most used legal documents in Ethiopia while
it is one of the most frequently used in international interactions.® The
relationships are internal and external, the agent being an intermediary.
Agency becomes effective if an agent effectively concludes a contract on
behalf of the principal that affects the rights and obligations of the latter.
Allowing a person to do acts which entails such effects requires attestation of
the delegation.

The law provides that “[w]hosoever has dealings with an agent may at any
time require him to produce a justification of his authority and, where his

"' B.A. Schuijling (2016), Representation, Power of Attorney and Mandate, in Jeroen
Chorus, Ewoud Hondius & Wim Voermans, Introduction to Dutch Law, Kluwer Law
International B.V, p. 177

2 See, for example, Phanor James Eder, Power of Attorney in International practice, p.
859 available at
http://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=8254&context=penn_law
_review, accessed on 15/7/2016

3 [bid.
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authority is evidenced by a document, to produce a copy of such document
duly signed by the agent”.* It can be gathered from this rule that it is up to the
third party to demand that the purported agent produce justification for this
claim. Although the third party may agree to take the alleged status for granted
potentially under the pain of losing the action against the principal, it is the
duty of the agent to produce the evidence if the third party so demands. It is
also implied in the law that such delegation may not necessarily be evidenced
by a document, because we can have representation without a power of
attorney.

In spite of the connotation that power of attorney is optional, it remains to
be addressed whether delegation is possible without a power of attorney.
Whether it is mandatory or optional, the form it takes should be known so that
parties can be sure about the instrument they are utilizing. In this regard, it is
imperative to ascertain whether it can be used without being authenticated
given the fact that the law merely refers to a document by which authority is
conferred. The correlation between power of attorney and contract of agency
is also another point worth exploring. Further, examination is made as to how
the authentication and legalization processes are done and how assessment is
made to ensure reliability of the document. Determination and construction of
its contents should be examined in order to grasp the substance of the
instrument. An attempt is thus made to deal with these questions with a view
to shedding light on the instrument in the absence of a special law devoted to
answer them.

This comment examines the relevant laws with a view to establishing
status, validity and appropriateness of the instrument in light of the
requirements set by the law with respect to its form and contents. It is based
on doctrinal research which tries to explore the law applicable to a power of
attorney and its utilization looking into the manner of executing it. It raises
the issue whether we can have agency without the instrument and how the
instrument takes shape and effect. It relies on qualitative method so that the
existing law is assessed against available standards and needs of the society.
Practical application of the law is also scrutinized so as to measure its
responsiveness and compatibility. Relevant court cases have been examined
to illustrate the assertions made herein.

4 Civil Code of Ethiopia Proclamation No. 165 of 1960 (herein after the Civil Code), Art.
2186.
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2. Essence of a Power of Attorney

Generally, it is assumed that a power of attorney is a document through which
authority is conferred on another person. However, an observation made
merely skimming through the relevant laws defies such simplicity. For
instance, in some provisions of the Civil Code, the term power of attorney
refers to a document’ while in others it denotes the authority conferred on the
agent.® As a third party may rely on the information given to him by the agent
regarding the agency,” delegation of authority may be granted without a
document evidencing the same. On top of the provisions of the Civil Code,
we can deduce from the pertinent provisions of Proclamation No. 922/2015%
that the term stands for a document rather than the authority it evidences.’

Despite the equivocation in the laws, the definitions of the term leave no
room for uncertainty that it refers to a document. It is defined as a legal
document that allows a person, called the principal, to appoint someone to
make decisions on behalf of the former.'® It is also defined as an instrument
authorizing another to act as one's agent!! which can be in writing or other
record by which power is granted.'? Thus, despite the doubt created by the
prevarication in the Civil Code, based on the overwhelming authority

5 See id. Art. 1640(b)

6 See id. Arts. 2181, 2182, 2185(a) &(b)

T1d. Art.2181(2). Without losing sight of the contention that there is no apparent agency
in Ethiopia, it can be mentioned here that effect is given to such authorization.

8 Authentication and Registration of Documents' Proclamation No. 922/2015, Federal
Negarit Gazette, 22" Year, No. 29, February 15, 2016 (herein after “Proclamation No.
922/2015” or “Proc. No. 922/2015”)

9 Article 2(1) of the Proclamation No. 922/2015 defines a document as a “contract, will,
power of attorney, document or revocation translated from one language into another
by a licensed translator, copy of a document, ... memorandum or/and articles of
association, minutes or any written matter submitted for authentication and registration
...”5 Article 9 of this proclamation lists documents which must be authenticated so
that they can be valid, one of them being a power of attorney which is mentioned in
sub article 1(b).

10 Law Dictionary: http://thelawdictionary.org/article/how-to-revoke-power-of-

attorney/#ixzz2qhozfki6

! Black, Hennery Campbell, Black's Law Dictionary, 1393 (3rd ed. 1933).

12 Samuel A. Goldblatt (1951), Powers of Attorney in Foreign Countries, Washington
University Law Review, Volume 1951, Issue 2, pp. 241-244; See Uniform Power of
Attorney Act; In England, an instrument conferring authority by deed is termed a
power of attorney.
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available, it can be concluded that the term ‘power of attorney’ refers to the
document by which delegation is evidenced or in which it is recorded. "

One query that may be raised is whether a power of attorney is a sine qua
non for agency or that such authorization can be considered as a power of
attorney if it is supported by a document. Agency has three sources: a law, a
contract and decision of a court. Generally, it is understood that a power of
attorney evidences the delegation of authority one willingly confers on
another. The underlying relationship is, therefore, a contract.'* In the case of
contractual agency, a mechanism of proving that one is appointed by another
is needed. The nature of the relationship and the source of authority are
relevant to determine the manner in which the representation is to be effected.

When we have a power of attorney, obviously, there is a consensual
relationship. It may be impugned whether a power of attorney necessarily
presupposes a contractual relationship between the principal and the agent.
Obviously, mere power of attorney does not give rise to a contractual
relationship as it is a unilateral act. Its acceptance either expressly or
impliedly, leads to a contractual relationship.'> Yet, in China Wanbo
Engineering Corporation versus Workneh Mihrete, '° it has been decided that
a power of attorney may not necessarily evidence the underlying relationship
and it may be executed even where there is no direct relationship between the
principal and the agent.

In that particular case the power of attorney was given by the applicant to
the agent while the employment relationship (the latter had) was not with the
applicant. The court held that a power of attorney cannot be used to establish

13 Ethiopian law does not address the question whether the document is devoted to the
purpose. It can be noted that delegation can be effected in documents which are meant
for some other purposes. This is the case as regards a memorandum of association of a
company in which the manager is delegated to represent the company. We have
delegation through a document which, inter alea, is an instrument of delegation of
authority. The question is whether such a document is a power of attorney.

'* When a law or a court order is the sources of authority, the exercise of authority on
behalf of another is undertaken by operation of the law or order of the court. There is
no additional condition to be met and the fact giving rise to the representation (for
instance, being a parent of a minor child) or appointment by a court suffices to establish
the relationship.

15 Civil Code, supra note 4, Article 2199 cum Article 2201.

16 The applicant granted power of attorney to the agent as per the request of its retained
lawyer. The designated agent sued the principal based on the power of attorney
claiming that he is an employee. China Wanbo Engineering Corporation versus
Workneh Mihrete, File No. 29866, Federal Supreme Court Cassation Decisions, Vol.
6, Ginbot 7, 2000 Ethiopian Calendar.




232 MizAN LAW REVIEW, Vol. 15, No. 1 September 2021

employment relationship. The arrangement was that the lawyer retained by
the applicant requested the latter to grant a power of attorney to the respondent
and the former would handle everything else. Thus, even though a power of
attorney was given, that cannot be used to evidence the relationship between
a worker and an employer.

Although it was not at issue in the case, a question arises whether the
relationship created can be characterized as a contract of agency. It was
confirmed that the negotiation took place between the respondent and its
lawyer. The role of the applicant was limited to executing the power of
attorney to facilitate the arrangement proposed by the lawyer. This leads us to
the query as to what will be the relationship between the applicant and the
respondent. Obviously, the power of attorney gave rise to the agent-principal
relationship as it has been handed over to the respondent who rendered the
service thereafter. But was there a contract of agency?

The question may sound absurd as the respondent has become an agent and
it must be captured by one of the sources of agency and under the
circumstances, given the consensual nature of the relationship, contract is the
appropriate source. Yet, the underlying relationship was between the lawyer
and the respondent whereas we don’t have sub-delegation or substituted agent
here as the delegation was directly made by the principal. It is tenable to
conclude that there is a contract of agency between the two parties'” in which
the respondent renders the service to the applicant while the remuneration had
to be paid by a third party.

A power of attorney by definition is an instrument through which one
confers power on another to affect the rights of the former. In other words, it
is through this instrument that delegation is made. There is no question on the
depiction of such an instrument as a power of attorney though it remains to be
explored whether a document is the only means of delegation. And yet, a
document by which delegation is made does not become a power of attorney
just because one is appointed to be an agent of another thereby. Rather, there
are formal requirements which must be fulfilled so that delegation can be
validly made which we examine below.

17 1t can be inferred from Article 2201(1) of the Civil Code that if an agent continues to
act based on a power of attorney, it shall be implied that s/he has accepted the
appointment. Hence, the simple fact that action has been taken based on a power of
attorney by the person appointed by the principal constitutes the contractual
relationship as the action amounts acceptance of the appointment.
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3. Form

As the acts to be done by the agent to bind the principal depend on its validity,
it is pivotal to inquire whether the law sets forth special form and if so, as to
the types of formality prerequisites for the validity of such a document.
Questions arise whether the delegation should be incorporated in a document
or not, and if it should be in written form whether it should be authenticated.
If form is prescribed by the law, the manner in which it is to be evidenced and
executed determine its validity and define its character. One may further
ponder whether a power of attorney is a special document independently
devoted for the purpose. In other words, it is pertinent to determine whether a
principal is free to authorize another so long as such delegation is incorporated
in any document in which many matters are jumbled. A host of questions crop
up in connection with the form of a power of attorney which must be
addressed as they are essential for its validity.

Looking into the relevant laws currently in force, one cannot easily find a
ready-made answer to the question whether a power of attorney should be a
written instrument. Before further scrutinizing the relevant provisions of the
domestic law on the subject matter at hand, it is advisable to dwell on
approaches adopted in other jurisdictions in this regard.

French law stresses that a power of attorney can be given either by a public
instrument, or by a writing under private signature, even by letter or verbally.
Under German law, it is effected by declaration to the person or persons to be
empowered or to the third party toward whom the representation is to take
place. The declaration need not be in the form which is required for the
transaction to which the power refers. Spanish law provides that it must be
executed in a public document in specific situations. In England, an agent
whose duty is to execute a deed, such as a conveyance of land or a deed of
partnership must likewise derive his power from a deed. Similarly, in the
United States, agents need no formal requirements except when the law
requires the power to be executed with formality or where the power is to
execute a sealed instrument.'® By and large, it can, therefore, be observed that
laws do not totally rule out the possibility of employing forms other than
written one for appointment of an agent except in specific situations.

As stated above, Ethiopian law does not provide an easy answer to the
query. The form of a power of attorney is a matter recent legislation tries to
address, in addition to what is provided for in the Civil Code. In fact, the law
does not seem to make form a mandatory requirement for delegation of

18 Goldblatt, supra note 12, at 241-244.
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authority; it rather demands that it follow the form the law sets for the main
contract. But it must be clear from the outset that a distinction is made between
the contract of agency and the ensuing power of attorney. In the Civil Code,
the form the law refers to is that of the delegation of authority rather than the
contract per se.'” A principal may conclude a contract with the agent which
governs the internal relationship between them and may, in addition, be
required to sign a power of attorney for the purpose of the external
relationship.

The contract between an agent and a principal is not subject to a
requirement of form. At times, the contract of agency is not even negotiated,
if at all it will ever be, by the time a power of attorney is signed. Ordinarily,
the parties should agree on the terms of the agency before a power of attorney
is executed. In such a case, they are aware of their respective obligations and
the delegation is accepted by the agent. But, when a power of attorney
precedes a contract of agency or consent of the agent, the former cannot give
rise to a contractual relationship between the principal and the agent. The law
provides that the agent may accept his appointment either expressly or
impliedly?® and then the contract will be created. It can be inferred from this
that one cannot be said to have accepted his appointment impliedly unless he
renders the service professionally or he, otherwise, starts to act based on the
delegation given when he fails to reject it outright. Thus, the rules governing
form and the requirement set in the law pertain to form of a power of attorney
instead of form of the contract of agency.

Another issue worth exploring is whether agency can exist without a power
of attorney evidenced by a document. Obviously, one answers this question
positively relying on the provisions of the Civil Code. It has already been
stressed that one of the sources of agency is a contract concluded between the
principal and the agent. As indicated above, the law makes distinction
between the contract and the document evidencing authority or the manner
such delegation is communicated to third parties.?' It is evident that the two
are independent. But when it comes to representation, it may be a matter of

19 See Civil Code, supra note 4, Arts 2180 & 2200(2).

20 See id. Art 2201(1). The law makes distinction between professional services and
others. Accordingly, if the appointment relates to functions which the agent carries out
in an official capacity or professionally, or where he holds himself out publicly for such
functions, then it becomes effective unless it is immediately rejected. (2201(2)).

2l German law makes a clear distinction. A power of representation created by the
principal is called ‘Vollmacht,” which is merely the power of an agent to change rights
and duties of principal; it does not refer to the contractual relationship of principal and
agent. See Goldblatt, supra note 12, at 240
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choice left to the principal or a mandatory formal requirement imposed by the
law. Article 2184 of the Civil Code states the agent’s obligation to return the
document evidencing authority when the authority comes to an end. This
obligation is, however, contingent upon the existence of such a document
since the law states that it can be enforced if such a document exists denoting
that it is not an essential component of agency.?

The agent may inform third parties as to the authority delegated as can be
gathered from article 2181(2) of the Civil Code. Even though the French
version of this provision uses the word representé (i.e., the person
represented), the Amharic version which (in conformity with the English
version) makes reference to ‘the agent/a?es-0.@-’ prevails. Moreover, third
parties may require the agent to produce justification of his authority, and they
may require him to produce copy of the document where his authority is
evidenced by a document.?® It appears, therefore, that delegation can be oral
except where it is required by the law. In situations where there is no such
requirement, the principal may opt to delegate orally or by a written document.
However, article 9 of Proc. No. 922/20152* states that a power of attorney not
only should be in writing but also it has to be authenticated and registered to
produce legal effect. The question that naturally follows is whether this is
meant to amend the Civil Code or to specifically regulate the situations
whereby delegation is effected through a document where the law so requires
or if the parties choose to do so.

By and large, Ethiopian law does not rule out authorization without a
registered or authenticated power of attorney. In fact, this calls for
distinguishing agency based on its source. Agency may arise from a judgment
which appoints a person to act on behalf of another. Obviously, the law has
no intention of imposing authentication requisite on such document. By the
same token, in cases where the law authorizes one to act on behalf of another,
there is no requirement for an authenticated document. For instance, the
Commercial Code of Ethiopia provides that “an employee in charge of sale in
a store shall be deemed to have a power of attorney.” > Thus, one is not
required to demand a salesperson whom he finds in a shop to produce a power

22 Note the phrase “...if any, ...” in Article 2184 of the Civil Code, supra note 4.

BId. Art. 2186.

24 The previous proclamation that is repealed, i.e., Proclamation No. 334/2003, has also a
similar provision under Article 5.

25 The Commercial Code of Ethiopia Proclamation No. 166 of 1960 (herein after the
Commercial Code), Art. 32. The same provision is incorporated under Article 31 of the
Commercial Code of the Federal Democratic Republic of Ethiopia Proclamation No.
1243/2021.
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of attorney to conclude a transaction. This shows that, the requirement of
authentication does not apply for delegation caused by operation of the law or
through a court order.

Yet, the law recognizes some other forms of authorization. For instance,
participation in meetings of shareholders of a company can be by proxy. In
this case, the Commercial Code provides for delegation through the template
a company draws up by appearing before its head office.?® This leads to the
query whether such delegation is valid given that it is a document and the law
requires that the validity of such documents hinges on registration and
authentication.

It may be easier to call for the rules of interpretation so as to solve the
contradictions among the laws at hand. It is evident that in addition to the
general principle, applicable laws embody exceptions to cater for peculiar
situations. For example, Article 52(2)(a)(1) of Food, Medicine and Health
Care Administration Council of Ministers Regulation No. 299/2013%
provides that a patient who cannot give his consent for medical service can do
so through a person authorized by him in writing. The question here is whether
this written authorization is required to be authenticated. If not, how can the
medical institution or the medical doctor ascertain that it is actually signed by
the patient?

The hierarchy of laws compels us to respect what is stated in the
proclamation. But, is it in the nature of medical practice (and the emergency
situation it is meant to serve) to require one to produce an authenticated power
of attorney when someone is in need of medical assistance. It is to be noted
that we don’t have the culture to execute a power of attorney in advance for
medical care, and we should also note that we are not yet adequately aware of
the legal implications.

One may argue that where the law declares that the validity of a power of
attorney counts on authentication, delegation is not possible unless it is
through an authenticated document. However, this line of argument can be
challenged based on practical and legal grounds. Proclamation No. 922/2015
recognizes that authentication of documents provides reliable means of

26 Commercial Code, Art. 402 provides that the form of proxy is determined by directors.
The new Commercial Code empowers the board of directors to determine the content
and form of proxy. It has even explicitly made it clear that authentication is not
required. See article 377 of the Commercial Code of the Federal Democratic Republic
of Ethiopia Proclamation No. 1243/2021.

7 Federal Negarit Gazette, 20" Year No. 11, 24% January, 2014.
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evidence?® and basically it lays down rules for the authentication of
documents. It is not a piece of legislation one resorts to in order to ascertain
whether a particular juridical act should fulfill a certain requirement.

Moreover, article 9 of the Proclamation lists documents which must be
authenticated rather than determining the form of contract of the underlying
transaction or the form of the transaction. The law makes specific mention of
“document of power of attorney or revocation”’ without prohibiting other
forms of appointment. It is, therefore, logical to assert that delegation through
a document is not valid unless the document evidencing such appointment is
authenticated and registered. Obviously, this cannot bar delegation without a
document. Earlier, delegation was effected by a letter written by, for instance,
public or private institutions which is no more valid unless it is authenticated.
However, so long as there is no special form prescribed for the transaction
under the law, the parties may opt to choose any of the forms workable for
them such as digital or oral.

In real life, plenty of the transactions are concluded through delegation.
Imagine an individual depositing or withdrawing money from a bank handing
over or receiving payment from an employee of the bank at the counter. No
one requires the employee a written authenticated power of attorney before
concluding the transaction. Similarly, when someone buys a thing from a
shop, he does not verify whether the seller is owner of the business outlet or
whether he is authorized to enter into such transactions.

If we stretch the rule governing authentication of a power of attorney, then
the validity of all these and other similar day-to-day transactions conducted
would be questioned. In this regard, Article 32 of the Commercial Code (and
also Article 31 of the new Commercial Code, i.e. FDRE Commercial Code
Proclamation No. 1243/2021), for example, reads “[t]he employee in charge
of sales in a store shall be deemed to have a power of agency for the purpose
of selling or receiving goods which come within the normal business activities
of stores of such nature.”

With a view to ensuring smooth progress of business, it is necessary to give
recognition to such delegation. We can extend this to other areas of human
interaction where the parties opt oral or other form of delegation so much so
that persons have the latitude to choose the best form of delegation which suits
the circumstances or the nature of relationship or transaction within, of course,

28 See Preamble of Proclamation No. 922/2015, supra note 8.
2 14, Article 2(1).
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the bounds of the law, i.e., unless the law imposes form with regard to the
main contract.

It is also essential here to dwell on the status of delegation through
technology having electrical, digital, magnetic, wireless, optical,
electromagnetic, or similar capabilities.*® This requires recognition to such
recording and putting in place the proper identification and authentication of
data message.’' Assuming that we have such a document generated
electronically through which someone is delegated, will it be acceptable under
Ethiopian law?

The existing law presupposes that authentication relates to written
documents and thus electronic documents are not anticipated. The online
service provided by DARA is limited to completing the template which
generates case number to be submitted to a branch office. It does not avoid
physical presence of the delegator and affixing of signature on the document.
Encryption and e-signature guarantee the authenticity of the exchange
between the parties and because of technological reliability or consent of the
parties, the medium may enable them to have a reliable electronic document
through which delegation can be effected. If it is the reliability of documents
that the law tries to ensure, it can be achieved through encryption or e-
signature.

Proclamation No. 1072/2018% gives recognition to electronic documents
and it declares that no electronic message shall be denied legal effect, validity
or admissibility in any legal proceeding, solely on the ground that it is in
electronic form. Where a law requires written form, “such requirement shall
be deemed to have been satisfied if such information is rendered or made
available in an electronic form and accessible so as to be usable for subsequent
reference.” In case of a power granted electronically, it remains to be seen
whether the authentication and registration requirement bars its use even if it
passes the written form test. Yet, in line with the foregoing argument, it should
be up to the parties to choose the form unless the law specifically imposes

30 Article 2(1) of Proclamation No. 922/2015 deals with written matter which is
incorporated in a document calling for the inquiry whether other forms are included.

31 Article 2(9) of Proclamation No. 808/2013 defines cryptography as “a science of coding
data so that they cannot be read or altered by any person or any machine other than the
intended recipient or a science of authentication and non-repudiation in the electronic
transaction.” Information Network Security Agency Reestablishment Proclamation No.
808/2013, Federal Negarit Gazette 20th Year No.6Addis Ababa, 2nd January, 2014.

32 Electronic Signature Proclamation No. 1072/1918, Federal Negarit Gazette 24" Year
No. 25, February 2018.

3 Id. Atticle 5.
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special form, and electronic form should be accepted as a valid form of
delegating another person so long as authenticity of the communication is
ensured. The requirement of written form and signature can be met even if the
document is in electronic form** although it remains to be seen whether this
can be extended to authentication requirement.

4. Authentication

The role of a notary is significantly different in civil and common law
jurisdictions.>> The distinctions in the two traditions spring from the
responsibility and qualification of the person who wundertakes the
authentication. A civil law notary is defined as “a legal professional
specifically designated to attest the acts and contracts that persons celebrate
or perform, to draft the documents which formalize the latter, and to give legal
advice to those who require the services of his office.”® In the office,
attestation and legal service which includes drafting the instrument and
ensuring compliance with the law and explaining it to the parties are
combined. The civil law notary, in addition to verifying signature on a
document, “declares in a written statement that it sets forth transactional facts
from which the legal instruments derives and an opinion that the legal
instrument satisfies applicable legal requirements and is legally binding.”*’

Unlike their civil or Latin counterparts, common law notaries do not certify
the contents or veracity of the acts, transactions, or contracts they
authenticate.*® Accordingly, authentication of a power of attorney is a notarial
act in which an individual who appears in person before the Notary Public and
presents a document is identified by the Notary Public through satisfactory

34 Id., Article 6.

35 Dante Figueroa (2009), The Evolving Role of the Latin American Notary Public, ILSP
Law Journal, Washington College of Law, p. 159.

36 The definition is provided by the International Union of the Latin Notariat; See Nicholas
G. Karamela, ‘Civil Law Notary: An Office Whose Time Has Come’, Washington
Lawyer, March 2005; Available at:
http://www.dcbar.org/barresources/publications/washingtonlawyer/articles/march-
2005notary.cfm, visited on 8/9/2017,

37 Ibid. See also Reinhold Geilmer, The circulation of notarial acts and their effect in law,
X XIII. International Congress of Latin Notaries Report of the German Delegation, p.
8

38 Figueroa, supra note 35, at 159.
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evidence of identity and signs the document in the presence of the Notary
Public.* Simply, it is an act of verification of a signature on a document.

The disparity in the service given by a notary in the two legal traditions
reflects on the persons to be authorized to do the job. In civil law countries, it
necessarily required that a notary need to be qualified in law as his role is
extended to drafting the documents or advising on its contents and making the
necessary modification which is inconceivable without such qualification. On
the other hand, in common law countries, one may become a notary public
without legal training, or a degree of law, or legal training, whereas in some
countries one must have a degree in law or a specific practical training in order
to obtain a government license and appointment to assume the
responsibility.*® It follows, therefore, that in the civil law notary system,
notaries should be professional lawyers who are capable of drafting the
document they would authenticate, rendering legal advice on the transaction.
They may accept or reject or amend a proposal submitted to them since their
blessing is not only confirmation of the legality of the document but also the
accuracy of its contents.*!

Ethiopian law defines authentication as signing or affixing “a seal by
witnessing the signing of a new document by the person who has prepared
such document or the person it concerns and after ascertaining that this
formality is fulfilled;” or may also involve signing or affixing “a seal on an
already signed document by ascertaining its authenticity through an affidavit
or specimen signature and/or seal.”’* Authentication is thus essentially
witnessing the signing of a document. A notary has no participation in
deciding contents of the document to be signed and it is drawn up by a person
other than a notary making it clear that the latter has no part in drawing up the

3 William Francis Galvin, Apostilles and Certificates of Appointment, available at
www.sec.state.ma.us/pre visited on 8/9/2017

40 Figueroa, supra note 35, at 159.

4! International Union of Notaries <www.uinl.org/principio-fundamentales> visited on
09/10/2017; Notaries should be professionals because first the civil law tradition
privileges written evidence and second the system the most important deed need to be
entered so that they can be public and accessible to anybody Who is a Latin notary In
civil law jurisdictions, the notary: 1) is a lawyer; 2) is also a “public officer” who
performs public functions; 3) is a specialized lawyer who draws “authentic deeds”; 4)
is a professional who is compelled to keep the original deeds in legal custody, as a
public records office; 5) is a multi-party counselor, with a specific, traditional ‘anti-
trial’ role. See, The Latin Notary: the Civil Law "title insurance",
http://www.notariato.it/eng/home.aspx, visited on 08/9/2017

42 Proc. 922/2015, supra note 8, Art. 2(2).



http://www.sec.state.ma.us/pre
http://www.uinl.org/principio-fundamentales
http://www.notariato.it/eng/home.aspx
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document. The law proscribes a notary to change or cause to be changed the
contents of a document submitted for authentication.** Hence, a notary in
Ethiopia neither draws up a power of attorney nor does s/he advise regarding
its contents.

A power of attorney is characterized by its unilateralism in the sense that
the consent of the person who receives it is not required. It is signed only by
the principal and authentication embraces identification and verification of
signature of the principal. Of course, a power of attorney involves at least two
persons: the principal and agent. Ordinarily, one may think that as it involves
two persons, it must be signed by both so that it may produce effect and be
binding. However, a power of attorney is not a contract and it is signed only
by the principal. In the case of a physical person, a person is entitled to
delegate another and thus he has to sign the power of attorney personally. But,
it must be examined whether a person has to fulfill requirement of competency
for valid execution of a power of attorney.

The notary has to ascertain the right or authority and capacity of the person
who signs the document.* Capacity to perform a juridical act may be reduced
because of age or metal state of a person. Although age may not be that
difficult to establish, the standard of determining mental state could be
challenging unless the notary limits itself to the legally recognized grounds to
limit capacity. Capacity is presumed and anyone who challenges the capacity
of another has to prove that the person is under disability.*’ Setting an
acceptable standard of mental health or the sobriety to make the right decision
without infringing the rights of clients is crucial. For instance, persons who
have hearing impairment may have their own interpreter if they are authorized
by the association of persons with hearing impairment. 6

The signatory of a power of attorney is entitled to select the person whom
he delegates and determines the substance of the delegation. This is purely the
discretion of a principal which may be limited by reason of public policy
reflected in the mandatory provisions of the law or morality. Save such
restrictions, the freedom of the principal in the instances mentioned is
complete. In a case, the agent was rejected by the third party and the principal
was formally advised that it has to appoint another person as the agent
appointed is a “persona non grata”. Even if the court has not directly

4 Id. Article 13(2).

4 Id. Article 14,

4 Civil Code, supra note 4, Article 196.

46 Federal Documents Registration and Authentication Agency, Operational Manual for
Documents Registration and Authentication Service Giving (28/2/10170), p. 29.
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addressed this issue whether a person may reject the agent selected by another,
it ruled that the act of the third party denying the principal to act through a
particular person it designated as an agent was illegal.*’

The fact that the capacity of an agent is not established at the time of
execution of a power of attorney leads to the question whether a third party
should deny representation of an agent for a reason that he does not have
capacity as required by the law. Is a third party obliged to transact with an
agent assuming that he is a minor if he represents a principal who has
capacity? To put it in another way, can we say that the lack of prohibition in
choosing the agent in the law prevents third parties from questioning the
capacity of the agent? Ideally, a transaction concluded by an agent is
presumed to have been performed by the principal which makes the capacity
of the agent irrelevant. Yet, it should be examined whether incapacity of the
agent can be invoked either by the principal or the agent.

Article 2189(2) of the Civil Code denotes that it is only defect in consent
of the agent that can be invoked by the principal. Considering the restriction
in article 1808 of the Civil Code, the limit is justified and capacity of the agent
cannot be a ground for invalidation as the principal is not incapable under the
law and the agent is not a contracting party. Incapacity of the agent cannot be
a ground for invalidation of the contract concluded by an agent on behalf of
the principal. This may bring us to the conclusion that third parties should not
consider the incapacity of an agent as it cannot affect the transaction they
make with the principal. Yet, this does not render the issue irrelevant when
we examine the situation by which the agent might be personally liable.

The law squarely places the responsibility to pay compensation on the
agent when a contract entered into by an agent is repudiated. If the agent is a
minor, does he have such an obligation or shall we apply the provisions
designed to protect minors? If the minor is to be relieved of the liability to pay
compensation, who is going to be liable to the third party? The point that
should be underscored is that the choice to be made as to who is to be
appointed as an agent is not merely to be left to the principal as it may impact
third parties. Some jurisdictions introduce requirements with respect to
qualification of the designated agent. For instance in Ontario, Canada, as long

47 Following the denial of access to a delegate of one of its members in its general
Assembly, two suits were instituted; by the principal and the agent. See
http://capitalethiopia.com/2014/06/16/chamber-president-fires-
back/#.W2sQpdIzY2w; see also Fortune, Court Cancels Chamber of Commerce
Assembly, https://addisfortune.net/articles/court-cancels-chamber-of-commerce-
assembly/



http://capitalethiopia.com/2014/06/16/chamber-president-fires-back/#.W2sQpdIzY2w
http://capitalethiopia.com/2014/06/16/chamber-president-fires-back/#.W2sQpdIzY2w
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as the named attorney is of legal age and able and willing to act, he or she can
exercise the powers of an attorney.*® This evokes the question whether we
should require some qualification of the agent in Ethiopia, or whether we need
an explicit provision affirming that the principal makes the choice at his own
risk.

After identifying the person who should sign the power of attorney and
ascertaining capacity or authority to do so, the next step is examination of
contents of the document submitted for authentication. Determining the
boundary of the power of the notary in ascertaining the legality of the
document or looking into contents of the instrument submitted for notarization
can be tricky. For instance, if one authorizes another to pay tax on his behalf,
should a notary make sure that the would-be principal has the duty to pay tax?
Should one prove that he has property to be administered so as to appoint an
agent to administer his property? One may not have tax obligation right now
but he may expect some income anytime soon or he may acquire property
soon.

We have seen above that, a notary in civil law is an attorney who has
undergone special training and performs three functions, namely, drafting,
authenticating and depositing legal documents while in the common law a
notary public basically administers oaths, takes sworn statements, and verifies
the identity of a person who executes a legal document.*” In Ethiopia,
accuracy of facts is not perceived as duty of a notary since s/he can solely
ensure the legality of the document such as determining that what is stated in
the document is not contrary to the law. In effect, the principal enjoys
maximum freedom to determine what should go to the document so long as it
is not illegal or immoral.

After such scrutiny, a power of attorney must be endorsed by the principal
by affixing of signature and attesting the same. This assures that the power of
attorney is signed before the notary. In cases where the principal has
authorized another to delegate on his behalf, delegation can be effected by an
agent in which case the physical presence of the principal is not mandatory.
The document should not be signed in advance except by those who have
deposited specimen signatures at the office in which case it will be verified
against the specimen kept by the agency. The signing can be done by writing
one’s name or affixing a symbol or mark.

48 Margaret E. Rintoul (2010), Power of Attorney Jurisdictional Issues, Canadian Bar
Association, Canadian Legal Conference, Ontario, August 17,2010, p. 3.
4 Karambela, supra note 36, at 1.
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An agent does not sign a power of attorney and even it can be executed
without his knowledge. He is relieved from appearing in person and the notary
has no way of knowing whether the agent is alive, capable, and sane or not.
This is mainly a contractual relationship and there cannot be a contract until
and unless one of the contracting parties gives his consent. We have seen
above that the contract and the document evidencing the delegation are
distinct. The mere execution of a power of attorney does not give rise to a
contractual relationship between the principal and the person named as an
agent. It is not, therefore, necessary to have the consent of the agent for the
execution of a power of attorney.

After the principal affixes his signature®, the notary affixes a notary seal
(rectangular stamp with particulars of the authentication) in which a
declaration is made that it was signed before the notary and indicated its serial
number and date. Finally, a circular stamp is affixed. Stamp duty shall be
paid®! in the absence of which it cannot be accepted as evidence.** Like other
civil law countries®, a power of attorney is signed in many copies but the
original is kept by the notary and a certified copy is used. That is why you
find in other copies a stamp confirming that stamp duty has been paid on the
original.

With the advance in technology and progress in means of communication,
the traditional method of authenticity is challenged. It is submitted that with
the emergence of electronic commerce and digital documents and signatures,
the intervention of a notary is arguably an obstacle to the promotion of
business.* As we have seen above, legal systems can hardly accommodate
electronic documents in the traditional paper based laws. Therefore,
legislatures have passed targeted amendments to laws to allow the expansion
of electronic commerce.> This could be a quest to be addressed in Ethiopia
with the rise in demand for the use of electronic documents or transactions.

50 There are legal systems which recognize signature by another person under the direction
of the principal. If for some reason the principal cannot sign his name, he may seek the
assistance of another person who accompanies him to a notary and signs under his
direction. For instance, Section 5 of the Revised Uniform Law on Notarial Acts,
National Conference of Commissioners on Uniform State Laws, 2009.

51 Stamp Duty Proclamation No. 110/1998, Art. 3(11), Federal Negarit Gazette, 4™ year
No. 36, 1998. The annexed schedule indicates the Birr 35 stamp duty must be paid.

52 1d., Stamp Duty Proc. No. 110/1998, Art. 10(1); Proc. No. 922/2015, supra note 8, Art.
34.

33 Eder, supra note 2, at 6.

54 Figueroa, supra note 35, at 159.

55 1d. At 160
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5. Legalization and Apostil

Based on the principle that the origin of the document lies in the document
itself (acta probant sese ipsa)*®, a document executed in Ethiopia need not be
verified. However, when it is executed abroad, the recipient requires
verification since “the recipient may not be familiar with the identity or
official capacity of the person signing the document, or the identity of the
authority whose seal/stamp it bears.””” A power of attorney may originate
from a jurisdiction to be used in the host state. It is maintained that the power
of attorney is one of the most frequently used instruments in international
intercourse, ranking next to the bill of exchange and the bill of lading.®

This presupposes a power of attorney crossing borders to be employed in
another jurisdiction. Since the host state cannot know the identity and official
capacity of the person who authenticated the document, there must be a
mechanism to extend the utilization of the document beyond the local limits
of the country in which it was executed. This calls for the need to ascertain
whether it originated from the country where it was executed. In such a case,
the document must fulfill not only the requirements in the country of origin
but also the conditions for its validity in the country of destination.

In the context of a federal state structure, a power of attorney may
encounter a problem if it is to be submitted in a state other than it was
executed. In the United States, States give each other full faith and credit as
per the US constitution® and they recognize public acts of, records and
proceedings of every other state. Likewise, cognizant of the potential problem
that may arise, Article 24 of the Proclamation No. 922/2015 states that a
document authenticated by a federal institution is acceptable by the states and
a document authenticated by a state institution is acceptable by the federal
government and the other states.

With respect to international acceptance of an authenticated document,
countries can generally have different requirements depending on membership

36 Apostille Handbook, A Handbook on the Practical Operation of the Apostille
Convention available at https://assets.hcch.net/upload/apostille_hbe.pdf p. 3

57 Ibid.

58 Eder, supra note 2, at 1.

3 Article IV, Section 1of the United Sates Constitution, available at
https://constitutioncenter.org/media/files/constitution.pdf, The section reads: “’Full
Faith and Credit shall be given in each State to the public Acts, Records, and judicial
Proceedings of every other State. And the Congress may by general Laws prescribe
the Manner in which such Acts, Records and Proceedings shall be proved, and the
Effect thereof.”



https://assets.hcch.net/upload/apostille_hbe.pdf
https://constitutioncenter.org/media/files/constitution.pdf
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or non-membership to the Hague Convention which may lead to legalization
or apostilization. Although both entail similar effects, apostilization is the
result of a simplified one-step process established by the Convention as
opposed to the multiple-steps process of legalization.®® Hence, it is necessary
to examine the authentication process when an authenticated document comes
into or goes out of Ethiopia.

The process known as legalization developed because states have to
require certification of the origin of a foreign document by an official who is
familiar with the document.®! It involves “the procedures whereby the
signature/seal/stamp on a public document is certified as authentic by a series
of public officials along a chain to a point where the ultimate authentication
is readily recognized by an official of the State of destination and can be given
legal effect there.”®

If, however, a country is a signatory of the Hague Convention®, the
verification process becomes easier: documents are signed and/or executed in
the presence of a Notary Public, then the Notary Public will attach his
Certificate of Authentication to the documents which must bear his signature,
stamp and seal. They are forwarded to the High Court in the area in which the
Notary Public practices. The Court will then attach an Apostil Certificate
authenticating the Notary Public’s signature.®* Apostil authenticates only the
origin of the document and thus has the following limitations: it does not
certify contents of the underlying documents or the fulfillment of the

requirements for the proper execution of the document under domestic law. %>

Ethiopia is not a party to the Hague Convention®® and thus apostil

certification is not acceptable if the document originates from outside Ethiopia
or one cannot obtain such certification in Ethiopia. Legalization is the only
means of verification in Ethiopia for documents coming from abroad and it
involves authentication by the relevant organ and the Ministry of Foreign
Affairs if it is required to be sent to a country which requires authentication.®’

% Apostille Handbook, supra note 56, at 62.

6! Ibid.

2 Id. at 3.

63 The Hague Convention of 5 October 1961 which aims at abolishing the requirement of
Legalization for Foreign Public Documents entered into force on 24-1-1965; See,
ttps://www.hcch.net/en/instruments/conventions/

%4 http://www.straussdaly.co.za/wp-content/uploads/2015/04/Authentication-of-
documents-executed-inside-and-outside-South-Africa.pdf, visited on 16/09/2106

%5 Apostille Handbook, supra note 56, at 10.

% See https://www.hcch.net/en/instruments/conventions/status-table/?cid=41

67 Article 6(2)(b) of proc. No. 922/2015
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If a document is to be sent to Ethiopia, Ethiopian Embassies and Consular
Offices® or embassies and consular offices of foreign countries in Ethiopia
shall verify it; and it shall then be submitted to the Ministry of Foreign Affairs
for authentication.®

Generally, authentication originating from a foreign country should
comply with the legalization process in the country of origin and thus be
processed by the embassy or consulate of the country of origin or destination
before it is submitted to the Ministry of Foreign Affairs. The Ministry is an
intermediary organ because ‘“Embassies and Consulates do not maintain
samples of the signatures /seals / stamps of every authority or public official
in the State of origin.””’

A country may choose legalization or apostilization even though the
tendency is towards reducing the lengthy process of authentication.
Apostilization is introduced to abolish legalization with a view to reducing the
lengthy process of attesting the origin of a document. Traditionally, the
lengthy process of legalization was the means of authenticating documents to
be used across borders. The Convention was needed to replace the
cumbersome and often costly formalities of a full legalization process.”' Any
document apostilled in a member state of the Convention is acceptable in all
member states (which are more than 105 countries) without additional
formalities.

6. Contents and Construction

The template of a typical power of attorney can be divided into three parts:
the caption, the body and signatures.’” It should be stressed that the template”?

% Foreign Service Proclamation No. 790/2013, article 45 provides that a consular office
has the power and duty to provide documents registration and authentication service.

% Proc. No. 922/2015, supra note 8, Article 6(1) and (2)(a).

70 Apostille Handbook, supra note 56, at 3.

"' Outline Hague Apostille Convention, Hague Conference on Private International Law,
available at www.hcch.net.

2 The pattern represents almost all powers of attorney executed before the Agency; and
subsequent discussion is based on the practice which anyone encounters appearing
before the Agency. The personal experience the author over the years (as a client of the
Agency) and information gathered from informal discussion with other lawyers
corroborates what is stated herein.

73 Though it is not legally sanctioned, it is hard to find an exception to the traditional
template except when the power of attorney originates from abroad. On the top right
side of a power of attorney, the date of the document is indicated. As required by the
notaries, it must correspond with the date of the execution. Next, on the left side, the
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in general and the caption’® in particular raise many issues’> which adversely
affect the exercise of rights by citizens. This section focuses on the substance
in the body of a power of attorney which contains the ingredients of the
delegation.

The principal’s decision to delegate hinges on a number of factors ranging
from the need of the principal to his relationship with the agent which further
affects the scope of power to be delegated. Power of attorney is an instrument
of delegation of authority and the person who delegates another person to
represent him before third parties determines its contents. It proves the
substance of the delegation (to the principal, the agent and a third party). The
trustworthiness of an agent’® and the care the principal exercises in selecting
the agent reduces the risk of misuse or abuse of the authority delegated.

name and address of the authenticating organ is inserted. A power of attorney is usually
addressed to this organ and at the Federal level, a power of attorney is addressed to the
Agency. One may not help but wonder why one addresses to a notary, a document
through which one handles his private matters as if it were a plea.
Though, understandably, the names and addresses specified in a power of attorney help
to individualize the parties, it is common to observe that their nationality is indicated
in a power of attorney as a prerequisite for executing the instrument. It is one of the
requirements without which execution of the document is not possible following the
practice in the Agency. All facts and information necessary for validity of a power of
attorney should be stated. However, one may wonder why nationality becomes essential
if it does not affect validity or does not help in identifying the parties. The law
recognizes it as a ground entailing special disability (see Civil Code, Article 194);
which should only be checked just like age or marital status (as the need arises) instead
of including it as a requirement in a power of attorney. In some transactions such as
purchase of a real estate, the nationality of the buyer may be essential even though it is
to be established at the moment of conclusion of the contract rather than making it a
prerequisite for execution of a power of attorney. It is evident that the law does not
provide this requirement; nor does it authorize a notary to do so. Please look at Article
10 of Proc. No. 922/2015 which does not allow notary to ascertain nationality of
persons who are about to sign).
I know of a sale agreement in which the name of the agent was mentioned as the buyer
by the instruction of the notary and the contract was rejected when the principal applied
for registration of the property in its name. This has also become an issue in a case
decided by the Cassation Division of the Federal Supreme Court. See, Lige Seyouman
Assefa Bashawured v Sahlite Meheret and Kiristos Semra Parish Administration,
Federal Supreme Court Cassation Division Decisions, Vol. 5, File No. 23861, Yekatit
26,2001 E.C.
76 Regina M. Spielberg, The Powerful Power of Attorney,
http://www.spsk.com/tasks/sites/spsk2/assets/Image/powerful.pdf; visited on 6/9/2016

74

75
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However, careful consideration of the contents of a power of attorney is
another safeguard for the principal which must be decided based on
consultation with a legal counsel. Likewise, care should be taken to ensure
that the authority granted is sufficient for the purpose, in particular to carry
out activities which require special authority. More often than not, principals
sign a template provided by clerks in the vicinity of a branch office of the
Agency which may be a source of disagreement or dissatisfaction in the course
of the exercise of delegated power by the agent. Lately, customers are
supposed to sign on the template prepared by the Agency if they get the
service through online registration with little or no room for modification of
the template.

Choice of the language (the principal uses) to confer authority is relevant
in a diversified polity like ours and with a significant number of expatriates
living in the country. In particular, one has to be fully aware of the rights one
allows others to exercise on his behalf and this calls for a choice of the
language to enable the principal grasp the overt and covert message of the
language employed to effect the delegation. The notary should also know the
contents of the documents it authenticates given that it has to verify its
legality.”” It is fair to state that a foreigner should not be compelled to use one
of the local languages which he or she does not understand.

Yet, it can be cumbersome on the offices to demand that they have notaries
capable of understanding all foreign languages. In this regard, the manual
issued by the Agency provides that a foreigner should be accompanied by an
interpreter who brings a letter certifying his proficiency from the Embassy of
country of origin of the concerned foreigner. The interpreter has the duty to
confirm that he interpreted correctly and certify the same by signing on the
back of the power of attorney.”® Citizens may have the same problem when
they speak a language other than the working language of the area where the
power of attorney is to be executed. The approach in other jurisdiction is not
identical as some states limit public documents to those that are expressed in
the official language while others do not designate an official language.”

7 Proc. 922/2015, supra note 8, Art. 8(5).

8 Operational Manual, supra note 46, at 29.

7 Apostille Handbook, supra note 56, at 42; In Germany, deeds are drafted in principle,
in German. However, the notary can also draw up the deed in another language in
accordance with section 5, paragraph 2 of the Notarization Act, if he has sufficient
knowledge of it. See Dr. Reinhold Geilmer, The circulation of notarial acts and their
effect in law, X XIII. International Congress of Latin Notaries Report of the German
Delegation, p. 12
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The body of a power of attorney contains the substance of the delegation
prepared by the principal himself or drawn up by another person on his behalf.
With regard to the practice, it is worth inquiring into the degree of freedom
enjoyed by the principal in determining the contents of a power of attorney. It
has been commonplace to witness notaries dictating the contents or wordings
of a power of attorney which includes giving instructions to accomplished
lawyers to modify or change the draft they submit. The approach in other
jurisdictions is marked by flexibility which enables individuals to adopt
statutory form or come up with a tailor made power of attorney.

Ethiopian law does not introduce statutory forms or models, instead one of
the powers given to the Agency is to draw up model documents.®! Even
though, some templates have been provided by the Agency, it can be
perceived that it is not used much as the approach is more on directing the
terms of each power of attorney submitted for attestation rather than
promoting or encouraging clients to use the model as it is or with some
adaptation.

By virtue of the law, individuals are free to determine the extent and
substance of the power they wish to delegate to their agent subject to specific
legal limitation. This limitation may relate to the requirements to be fulfilled
to confer a special authority on the agent. Such is the case when the power to
be delegated relates to an immovable property and the law requires that the
principal may be required to produce evidence in order to prove his title over
the property. However, in practice, clients frequently receive instructions
from the officers of the Agency either to add to or to omit something from the
draft submitted.® With a view to clarify the confusion surrounding the

80 Revised Uniform Law on Notarial Acts, National Conference of Commissioners on
Uniform State Laws, 2009, Article 2

81 Regulation No. 379/2016, Federal Authentication and Registration of Documents
Agency Establishment Council of Ministers Regulation, Federal Negarit Gazette, Y ear
22, No. 50, March 24, 2016, Article 6(5)

82 It can be observed that the practice in the Agency is dictation of the terms and words to
be used or articles to be cited. Those who render the secretarial service in the
surrounding area of branches of the Agency offer to advise whoever comes to a branch
office and recommend a draft which will be accepted by the officers of the Agency.
They know what the notaries would approve and almost everybody prefers to get their
services instead of being rejected. Sometimes, even lawyers advise their clients to get
the service lest they would be embarrassed before their clients and ironically sometimes
they themselves procure it. Advocates voice their objection against such practice
frequently. See for instance Gezu Ayele Mengistu (1 APA a077274F, PO-NAG £2ANT
NLE AT a9°737?) <http://ethiopianreporter.com/content> which appeared on the
weekly Reporter Newspaper on 08 May, 2016; See also, Operational Manual for



http://ethiopianreporter.com/content/%E1%8B%A8%E1%8B%8D%E1%8A%AD%E1%88%8D%E1%8A%93-%E1%88%A5%E1%88%8D%E1%8C%A3%E1%8A%95-%E1%88%9B%E1%88%B5%E1%88%A8%E1%8C%83-%E1%8A%A5%E1%8A%95%E1%8B%B4%E1%89%B5%E1%8A%93-%E1%88%88%E1%88%9D%E1%8A%95
http://ethiopianreporter.com/content/%E1%8B%A8%E1%8B%8D%E1%8A%AD%E1%88%8D%E1%8A%93-%E1%88%A5%E1%88%8D%E1%8C%A3%E1%8A%95-%E1%88%9B%E1%88%B5%E1%88%A8%E1%8C%83-%E1%8A%A5%E1%8A%95%E1%8B%B4%E1%89%B5%E1%8A%93-%E1%88%88%E1%88%9D%E1%8A%95
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determination of the contents of a power of attorney, it is advisable to explore
limits of the power exercised by notary or of the freedom anyone who desires
to delegate another enjoys.

The latest law seems to have recognized the adverse effect of the hitherto
practice and it places restriction on notaries regarding the power they can
exercise in determining the contents of a power of attorney which is confined
to ascertaining that the contents of a document are not illegal or immoral.®
The law has made it clear that they shall not have power to change or cause to
be changed the contents of a document submitted for authentication.®*
Notaries may refuse to authenticate a power of attorney which is illegal
because of its contravention of a provision of the law or because it has an
immoral content. The first is decided based on a clear provision of the law
while the determination of the latter is not always easy in the absence of an
agreed set of standards determining behavior of members of the community
which, perhaps, is exacerbated by the diversity of cultures in Ethiopia.

As to what the principal can delegate is clear: it must be a right which he
can exercise or a duty he has to discharge. It must be a subject matter which
can rightfully be done by the principal. The act to be done by the agent must
be legal and morally acceptable.®® Some rights and obligations are strictly
personal and they cannot be delegated. Conclusion of marriage and will® are
typical examples. Further, a contracting party’s obligation under personal
contracts cannot be delegated. The delegation of authority pertains to rights
and obligations which one can exercise and amenable to delegation.

The other common practice which has become a norm is incorporating a
provision of the Civil Code or the Civil Procedure Code which more often
than not is required for completing the process at a notary office. The most
common provision which one finds in the majority of powers of attorney is
article 2199. Likewise, depending on the type of power of attorney classified

Documents Authentication Registration Service Giving, Federal Documents
Registration Agency (2017) p. 6 available on http://www.dara.gov.et

8 Proc. No. 922/2015, supra note 8, Art. 13(1)

8 Id. Art. 13(2)

85 Provisions governing contracts in general lay down that the object of a contract must
be licit. Similarly a power of attorney, an instrument by which agency is achieved, must
be a corollary of the contract between the parties.

8 See Article 12 of the Revised Family Code (Federal Negarit Gazette 6™ year
Extraordinary Issue No. 1, 2000) personal presence of each spouse is necessary and the
law recognizes one exception where representation is permitted. Thus, the Ministry of
Justice (Office of the Attorney General) may dispense with this requirement in the event
of serious cause. See also Civil Code, Art. 857/2/
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under the manual issued by the Agency, articles 2204 or 2205 of the Civil
Code and articles 58 or 63 of the Civil Procedure Code ought to be cited so
that one can easily execute a power of attorney. Yet, it is a requirement which
must be complied with for one to get a power of attorney executed.®’

Obviously, this practice, if it is not a requirement, is not the wish or desire
of all principals. But somehow it is so entrenched that it has become a pattern
of behavior enforced or promoted consciously or unconsciously. Though it
may be regarded as inconsequential, it became a subject matter of dispute in
a case which was finally settled by the Cassation Division of the Federal
Supreme Court in which a principal was prevented from exercising special
authority expressly granted merely because Article 2205 (the provision
describing special authority) was not cited in the power of attorney. The court
concluded that it is unacceptable to deny validity of a power of attorney
simply because the relevant provisions of the law are not mentioned while its
contents are clear.®®

For that matter, the articles commonly cited do not add substance or value
to the contents of a power of attorney. Article 2199 does nothing more than
defining agency. A power of attorney, as defined above, is a document
through which power is delegated it does not need to incorporate a provision
defining agency. Similarly, referring to article 58 of the Civil Procedure Code
is not mandatory, as the provision enumerates the agents of parties to a
litigation by whom appearances, applications and acts may be made or done
before courts. A principal should state the authority he wishes to delegate and
if judicial representation is one, it must be specifically denoted. There is no
reason, legal or practical, to demand that a specific provision of the law be
mentioned which, perhaps, can merely be consulted by the notary to determine
whether the law prohibits such delegation.

The scope of power granted to an agent hinges on the expressed
pronouncements and whatever may be implied from the expressed terms of
the delegation. As discussed in the subsequent section, the law classifies
authority as general or special. Depending on its contents, a power of attorney
may be special, general or both. Contrary to the popular belief, a general
authority limits the delegation to acts of management while special authority
involves the authority to what has been specified. The law is fairly clear in
marking the boundary between the types of authority. Nevertheless, it requires

87 See Gezu Ayele, supra note 82.
88 Nigisti Emnet v Tewodros Kifle, Federal Supreme Court Cassation Decisions, Vol. 13,
File No. 72337, Yekatit 26, 2004 E.C
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construction of a power of attorney when a specific act is to be undertaken by
the agent.

For instance, the question whether the authority conferred on an agent to
enter into a contract can encompass authority to, for instance, sale or buy a
thing can be raised. The Cassation Division of the Federal Supreme Court
rightly maintained that such terms relate to contracts to be concluded in the
course of carrying out acts of management and cannot be construed to
empower an agent to conclude a contract which needs special authority.®
Similarly, it may be inquired whether an agent who is authorized to sell an
immovable is also authorized to mortgage it. The Cassation Division of the
Federal Supreme Court answered the query in the positive in the judgment it
rendered in File No. 17320%° which is a binding decision to be applied to
successive cases before lower courts that involve similar issues.

In most civil law countries, a broad power of attorney should be interpreted
very strictly while in minority of civil law countries no statutory rule is
provided to limit the meaning of general terms.’' Ethiopian law subscribes to
the former approach and provides that terms in a power of attorney should be
interpreted restrictively.”? In Commercial Bank of Ethiopia versus Shawel
Gebre®, the Federal Supreme Court Cassation Division held that a power
conferred on an agent to sell an immovable encompasses the power to charge
it with mortgage. It is, however, to be noted that one who delegates another to
mortgage an immovable cannot be considered as having also intended to
authorize its sale. If at all the court finds it doubtful, the law demands that the
court interpret it to the effect that the power is restricted rather than broadened.
If it is uncertain that sale and mortgage are not the same, the right thing to do
is to limit the authority only to sale rather than extend it to mortgage, which
are entirely distinct transactions.

In this particular case the agent used the power of attorney granted to
secure the loan he got from the bank on his own behalf. Though it has not
conspicuously surfaced, the issue whether the agent acted in the interest of the
principal was a pertinent question which should have been addressed. This
triggers the query whether the acts listed in a power of attorney should be

8 Sishah Kifle et al v Atsde Dube et al, Federal Supreme Court, Vol 13, File No. 50985,
Hidar 05, 2004 E.C.

9 Commercial Bank of Ethiopia v Shawel Gebre et al, Federal Supreme Court Cassation
Decisions, Vol. 5, Megabit, 18, 2000 E.C.

1 Goldblatt, supra note 12, at 246.

92 Civil Code, supra note 4, Art. 2181(3).

93 CBE v Shawel Gebre et al, supra note 90.




254 MizAN LAW REVIEW, Vol. 15, No. 1 September 2021

construed to the effect that they are to be undertaken in the interest and for the
benefit of the principal. Apparently, it is the law that provides so, and the
exercise of the right by virtue of a power of attorney is exclusively in the
interest of the principal.”* If a power of attorney incorporates terms which
enable the agent to charge property of the debtor with mortgage, it is obvious
that it should be for the exclusive interest and benefit of the principal.

One may wonder if a power of attorney can be granted to an agent so that
only the agent benefits from it. In practice, it is commonplace that in
transactions which cannot be completed immediately (either because of legal
ban or practical considerations), parties employ a power of attorney to transfer
the power to discharge the obligation under the contract they conclude directly
to the other contracting party or a third person designated by the latter. For
instance, sale of a house or a vehicle may be concluded without complying
with the formal requirements and it is performed (payment and delivery
effected immediately) but signing of the contract before a notary is deferred
in which case the buyer requires the seller to sign a power of attorney
authorizing someone designated by the buyer to perform acts necessary for
the fulfillment of contractual obligations. The intention here is not employing
a power of attorney as an instrument of delegation by which the rights of the
principal is to be affected. Instead, the performance as per the delegation is
for the benefit of the counter party who, for all intents and purposes, has
acquired the right. Hence, the power of attorney is executed for the benefit of
a third party and the fidelity of the agent is to the third party rather than to the
principal.

The question that follows is whether the contractual arrangement of
contracting parties could alter the essence of an instrument the law recognizes
and thereby ascribe to it some novel features. By definition, a power of
attorney is an instrument by which delegation is effected so that the agent
affects the rights and obligations of the principal. Individuals should not be
allowed to come up with an idea which may change the essence of an
instrument, and it should remain what the law deems it to be in spite of the
wish of the parties otherwise.

7. Types of Power of Attorney

The law classifies powers of attorney into different categories and gives
distinct effect to each of them. The approach in classification is not the same
in different jurisdictions. Ethiopian law recognizes special and general power

% Civil Code, supra note 4, Art. 2209 (1)
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of attorney.” A power of attorney is special where it incorporates authority to
perform acts other than acts of management. If a power of attorney limits the
power given to the agent to those acts which are deemed to be acts of
management, it is a general power of attorney. In most civil law countries,
general powers of attorney apply only to acts of management, not to acts of
disposition.’® It is important, therefore, to distinguish acts of disposition from
acts of management. The classification is not demarcated because a single
power of attorney may contain both general and special authority that are
conferred simultaneously. Thus, it may be questioned whether the genre refers
to type of authority to be granted rather than the type of power of attorney.

The procedure manual of the Agency recognizes five kinds of powers of
attorney: General, Special, Management, Family and Attorney-at-law.®” The
classification seems to target at convenience and facilitate the work flow of
the Agency. It is based on the legal effects that they produce or the
requirements that must be fulfilled under the law. The manual lists the
requirements for each type of power of attorney. The classification appears to
follow the classification of the Civil Code and the Civil Procedure Code since
they rely on a specific provision of the law. General, Special, Management,
Family and Attorney-at-law are based on articles 2203, 2205 and 2204 of the
Civil Code and articles 58 and 63 of the Civil Procedure Code.

Articles 2203 and 2204 are described as two types of power of attorney:
one general and the other managerial. But the substance of the provisions does
not warrant such dichotomy since they deal with the same thing: general
authority. Comparing articles 2204 and 2205 which are utilized as a basis for
the classification, one understands that there is no clear demarcation as far as
the content of a power of attorney is concerned. In other words, a power of
attorney may confer general as well as special authority rendering the
classification meaningless for the purpose of conferring power using a power
of attorney.

Articles 58 and 63 of the Civil Procedure Code are used to identify two
types of powers of attorney, i.e., family and advocate’s power of attorney.
These provisions do not deal with a specific type of power of attorney. They
refer to a person who may be allowed to appear before a court on behalf of
another. They do not give rise to a type of power of attorney unless it can be

% In fact, the law seems to refer to the power rather than the instrument which contains
the delegation. However, depending on its content, a power of attorney can be special,
general or mixed.

% Goldblatt , supra note 12, at 245

97 Operational Manual, supra note 46, at 3
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said that attorney-in-fact is distinguished from such type of power of attorney.
Of course, it can be said that the classification is a practical way of
streamlining service delivery of the Agency without taking into account the
legal and theoretical ramification of such classification. However, it has
impact on the exercise of rights of citizens who are often required to cite the
provision in the power of attorney or who may be made to sign different
documents for conferring such power.

Other jurisdictions have other categories of powers of attorney
accompanied with the standard legal effect they produce. A power of attorney
may be general or limited, durable or non-durable and immediate or springing.
A general power of attorney gives broader power while limited power of
attorney contains language that authorizes one or a few tasks, often related to
a specific event.”® A power of attorney may be characterized as durable if it is
not terminated by the principal’s incapacity.” It is distinctive from a regular
power of attorney and allows the agent to act on the principal’s behalf beyond
the incapacity of the principal.'® It may further be divided into springing and
immediate; the former goes into effect after a specific event occurs while the
latter starts immediately after the power of attorney has been executed. !

Ethiopian law does not seem to recognize such types of power of attorney
save what can be inferred from some provisions of the law. For instance, there
seems to be consensus in practice that agency is terminated upon death or
incapacity of the principal or the agent. But, the law recognizes an exception
to this generalization and gives room for an agreement otherwise.'** In other
words, parties can set aside the default rule by providing otherwise. This gives
the room for durable power of attorney as the law permits the parties to give
effect to a power of attorney beyond the grounds which otherwise bring an
end to the principal-agent relationship. Some try to interpret the proviso
“Unless agreed otherwise...,” to refer to the continuation of the exercise of
power by heirs of the deceased.'® But, the question here is whether

%8 http://www.brianneilburg.com/pageview.php?pageid=6 and see also
http://info.legalzoom.com/difference-between-general-power-attorney-limited-power-
attorney-20392.html visited on October, 8, 2016.

9 See Uniform Power of Attorney Act, National Conference of Commissioners on
Uniform State Laws, 2008, Section 104.

100 Law Dictionary: http://thelawdictionary.org/article/what-is-a-durable-power-of-

attorney/#ixzz2ghoRY5Pb

101 Id

102 See Articles 2230 and 2232 of the Civil Code, supra note 4.

103 Hawet Hailegizi and Addisu Damtie (2009), Ethiopian Law of Agency Teaching

Material, Justice and Legal System Institute, p.146
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representation would continue after incapacity or death of the principal and
the heirs should not be bound by the stipulation in the power of attorney, if
any.

This needs careful reference to the law, because in some legal systems
durable power of attorney may survive all incapacity except death of the
principal.'® However, such interpretation is not tenable because it results in
selective application of an explicit provision of the law thereby modifying its
content. Hence, there can be agreement otherwise; and durable power of
attorney can be said to be included under Ethiopian law. Similarly, the
extension may emanate from the law. Apart from the agreement deviating
from the default rule, the law rarely extends the application of a power of
attorney beyond the death of the principal. Art. 753(3) of the Commercial
Code provides that the agency granted by a power of attorney shall not
terminate by reason of the death of the principal or his becoming legally
incapable. Thus, an agent may endorse a bill of exchange after the death of
the principal which otherwise could have been made impossible upon
occurrence of any of the incidents mentioned.

The assertion that a durable power of attorney can be conceived in the
existing legal framework in Ethiopia based on the proviso in an article calls
for a number of questions. The first is as to when the power of attorney is
going to terminate. The second is as to whose interest the agent is going to
uphold during the period before the person who is entitled to exercise the
rights takes over. The third touches upon the scope of power of the agent
during the interim period. In line with the conclusion that a principal may
grant durable power to the agent, more questions crop up which the law does
not address.

The other classification is based on the time when a power of attorney
becomes effective. Almost all powers of attorney in Ethiopia are immediate
and it is pertinent to inquire whether a principal can draw up a power of
attorney which becomes effective on a certain future date or occurrence of a
certain event. Obviously, so long as it is not illegal, a principal is at liberty to
determine the contents and the time when it becomes effective. Since it is up
to the parties to set the time when a power of attorney produces effect, it can
be concluded that this classification is recognized in Ethiopia, as well.

A power of attorney may also be revocable or irrevocable based on the
discretion of the principal. Usually, delegation is undertaken for performance

104 Kimberley Fowler, Misconceptions about a Power of Attorney,
https://www.aplaceformom.com, visited on 10/8/2018
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of a specified task and/or for a specified period. It is naturally terminated upon
accomplishment of the task or expiry of the period of time set. It is appropriate
to raise a query whether the principal can waive his right to revoke the power
of attorney contractually or make it subject to the approval of the agent. This
may be the case where the agent has interest in the continuation of the agency;
and contractually the right to terminate the contract is restricted. Ethiopian
law prohibits an agreement by which a principal waives the right to revoke a
power of attorney.'® Usually, a power of attorney is made irrevocable if the
agent has interest in its duration. In the context of Ethiopian law, however, it
is through the underlying contract (employment, agency, etc.) that such
concerns can be accommodated.

Sometimes, distinction is made between powers of attorney on the basis of
their intended purpose. A typical case in point is medical power of attorney in
which one appoints another person to make medical decisions on behalf of the
former in case one is unable to do so. It empowers the agent to consent or
refuse treatment on behalf of the principal, to employ or discharge health care
personnel or release of medical information.

Some legal systems recognize power of attorney for personal care which
enables the principal to designate someone who will have authority to make
personal care decisions on his behalf if he becomes mentally incapable'*®. The
rule is that incapacity of a person terminates a power of attorney (under
Ethiopian law) and it seems doubtful to have such kind of power of attorney
in Ethiopia. However, as has been discussed above, the law allows agreement
otherwise and this should be allowed if one requests to appoint an agent for
personal care. In fact, it may be argued that the solution to such incapacity is
judicial interdiction rather than power of attorney for personal care. However,
one does not exclude the other in addition to the fact that judicial decision is
the outcome of a relatively prolonged judicial process which does not fill the
gap created following the occurrence which entails incapacity that necessitates
immediate intervention.

Often, the power conferred on a lawyer through a power of attorney is
treated separately. Although, no special rules apply to such a power of
attorney, it is treated distinctly because of the nature of the relationship formed
between a client and his lawyer. Of course, this relationship is subject to the
rules of agency. However, because of the regulations of the profession, some
specific conditions are attached owing to the nature of the relationship. An

105 See Civil Code, supra note 4, Arts. 2185(2) and 2226 (2)
106 power of Attorney, Ministry of the Attorney General, Ontario, Queen’s Printer for
Ontario, 2012
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advocate is an officer of the court in which he practices and, in some sense an
officer of the state.!’” Some scholars distinguish the power granted in relation
to court proceedings and other purposes'® as the former are subject to the
rules of procedure as well as the precepts governing the profession. The
practice in Ethiopia does not take this distinction into account as the
profession of the agent is the most important factor rather than the task to be
carried out.

8. Effectiveness

A power of attorney may be executed with a view to make it effective
immediately. A power of attorney does not, however, necessarily produce
legal effect immediately. As has been spelt out above, it presupposes a
contractual relationship between the delegator and the delegate. If it follows a
prior agreement of the parties, the power of attorney produces effect when it
is tendered to the agent. Possibly, it may be authenticated without the
knowledge of the person authorized therein. In such a case, even though it is
a legal document, it is not useful until it is handed over to the agent. Though
it does not legally have the same effect as regards effectiveness of the
document, the principal may keep the power of attorney and delay its
utilization and hence effectiveness.

Acceptance is also another requirement as it is drawn up without the assent
of the agent. Acceptance may be express or tacit. It is tacit, when the person
appointed begins to exercise authority or performing duties as an agent or by
any other assertion or conduct indicating acceptance.!” As it is not an
instrument governing the internal relationship, its value depends on its use in
the relationship between the principal and third parties. Short of that it is a
piece of paper producing no effect.

Apart from the agreement of the parties which is a factor for instant
effectiveness of a power of attorney, stipulations may determine its
effectiveness. As discussed above, a power of attorney may be springing or
contingent depending on whether it produces effect immediately or upon
occurrence of a certain event. The principal may provide (in the power of
attorney) that it becomes effective at a certain future date or upon occurrence
of a future event. Such delegation needs activation so that it becomes
effective. A principal may also appoint an alternate agent in case the agent is

197 Floyd R. Mechem (1952), Outlines of the Law of Agency, Chicago, p. 47

108 Warren A. Seavey (1964), Handbook of Law of Agency, St. Paul , Minn. West
Publishing Co., p. 55

199 Civil Code, supra note 4, Art. 2201
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unwilling or unable to act on behalf of the principal. The power of the alternate
agent becomes effective when the condition (unwillingness or inability of the
agent) transpires.

The other issue relates to the length of time a power of attorney remains
effective after it has been executed. In Ethiopia, the age of a document does
not affect its validity and it is unusual to set time limit to the instrument in
it."!° But, questions may arise regarding the validity of the document because
of change of circumstances over time which may affect it such as death or
incapacity of the principal or even revocation. In practice, it is not uncommon
to witness certification of a power of attorney by the notary which
authenticated it.!"" Some jurisdictions explicitly specify the duration of a
power of attorney by indicating conditions which terminate it. For instance,
in some jurisdictions a power of attorney remains in force until written notice
of revocation by the principal, or of the renunciation thereof by the agent, or
may terminate if either the agent or the principal dies or becomes incapable.'!?

Once it becomes effective, third parties are duty bound to accept a power
of attorney. The law does not regulate the failure to accept or delay in
acceptance. As stated above, some banks do not accept a power of attorney
outright and they send it the notary office to verify its genuineness. The delay
may have financial and other consequences, and it compels one to raise the
query whether such actions are justified. The consequence of acceptance in
good faith of a power of attorney seems to be the source of fretfulness of third
parties.

Wrongful refusal to accept or acknowledge a power of attorney validly
executed entails liability. In some legal systems, provisions are incorporated
in the law which protects third parties who accept a power of attorney in good
faith even if subsequently it has been found out that it is not genuine. Thus, a
person who accepts in good faith a power of attorney without actual

110 There are legal systems which limit the validity of a power of attorney. Armenia sets
a maximum of three years, See Art. 322 of the Civil Code of the Republic of Armenia,
available at https://www.cba.am/EN/lalaws/CivilCode_eng.pdf

' Some banks send a copy of a power of attorney for certification contrary to their duty
to accept an official document. In fact, even this may clear some of the doubts which
basically can be resolved by improving the security feature of the document. Power of
attorney is obviously one of the documents exposed for forgery and the need for
introducing mechanisms that improve reliability is long overdue.

112 See for instance Malaysia Power of Attorney Act of 1949, Incorporating
Amendment up to January 1, 2006, Article 6(1) available at
https://simplymalaysia.files.wordpress.com/2011/10/act-424-power-of-attorney-
act.pdf
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knowledge that the signature is not genuine or a latent defect is protected by
the law in that he can invoke the same protection extended to a third party
who relied on a genuine power of attorney.'!?

An authenticated document is conclusive evidence with regard to its
contents and in proceedings it can be challenged only with the permission of
the court for good cause.''* The probative effect is given emphasis which is
accentuated in the law. This precept was reiterated in a case ''* in which the
court ruled that the bank may rely on the document by looking at the seal and
signature affixed on it. In this case, forensic investigation report confirmed
that the signature on the power of attorney is not that of the respondent. Such
a notarized deed cannot be impugned without leave of the court. The question
that arises under the circumstances is the standard of care expected of a third
party who relies on the document.

Obviously, it cannot be the kind of investigation that is carried out by a
forensic expert with the assistance of devices. If so, there is no reason to order
investigation of signature on the instrument as it changes nothing whatever
the outcome of the investigation. One has to corroborate whether the
document prima facie shows anything that someone has tampered with it
compromising its reliability or causing suspicion on the authenticity of the
document. In the case indicated above (Development Bank of Ethiopia versus
W/ro Alemenesh Haile) the Cassation Division duly confirmed the appellate
court’s decision which stated that it is not only the forensic investigation
report but also the instrument itself which indicate the evidence that it is
tampered with and its content was suspicious.

The latter cannot be brushed aside as the instrument cannot be relied on
even by the standard introduced by the Cassation Division. If it can be
gathered from the document itself that it was tampered with as established by
the appellate court, the issue should have been whether, it was appropriate for
the bank to accept the power of attorney and advance the loan. As the
Cassation Division accepts the facts ascertained by lower courts, the
consequence is that the bank could not be in good faith to accept the power of
attorney which on the face of it was not trustworthy.

113 See for instance Uniform Power of Attorney Act, Section 119(b), National Conference
of Commissioners on Uniform State Laws (2008).

114 Proc. No. 922/2015, supra note 8, Article 23.

5 Development Bank of Ethiopia versus W/ro Alemenesh Haile, Vol. 5 File No. 20890
decided on 10/11/1999, Federal Supreme Court Cassation Decisions, vol. 5, (2001
E.C),p. 12.
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9. Conclusion

In the ordinary course of things juridical acts are performed by the person who
creates, modifies and terminates his obligations and rights. But, this is not
always the case. Delegation is a necessary component of modern life. Indeed,
business and administration of entities become impossible without some sort
or degree of delegation of authority. It is usually through a power of attorney
that delegation is realized. Significance of the device necessitates a law
governing power of attorney considering its social and economic importance.
We have seen above that there are questions which the existing law does not
answer. Other jurisdictions dealt with the issues raised above by enacting a
special legislation devoted to power of attorney.

A special law enables the legislator to address many of the issues raised
above enhancing reliability of the instrument and maximizing its utilization.
The lack of clarity on the form of power of attorney will remain a challenge
in every area of human life whenever authentication is not compatible with
the need of a particular sector or situation. The blanket provision in the
Proclamation does not seem to recognize an exception and the message seems
to be that all documents must be authenticated so long as they grant power to
another. Other jurisdictions avoid such blanket restriction by excluding some
transaction or expressly specifying the acts which require an authenticated
power of attorney. Definition of the term and determining its scope extenuate
the challenge in this regard.

The application of the law is principally shaped by the dictation of the
notaries both in the form of the advice to its contents or the guideline adopted
by the Agency. Although the Agency has attempted to fill gaps that are
observed in the course of authenticating power of attorney (by issuing a
procedural manual), there are still many issues that are being resolved case by
case. Handling matters in such sporadic approaches affects substantive rights
of citizens, and should not be left to the discretion of officers of the Agency.
It is, therefore, necessary to have a separate power of attorney law, or there is
the need to elaborate the existing laws with a view to addressing the gaps
examined above. - =
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