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| ntroduction

Society solved the problem of the discomfort lnd physical transfer of
money, and the possibility of its thievery whilarmetransferred, by putting
the money in the hands of a bank and then issutigeek for the money to
be transferred to various people.

In principle, a check is a written unconditionatler addressed to a bank, to
pay on demand a sum certain in money. A checknisgatiable instrument
transferable by delivery and with endorsement witeisenot payable to the
bearer.

A check can be a two or a three party instrum&rtheck is written is an
order by one person (the drawer) to another (taevele), directing the latter
to pay money to a third person (the payee).

The most common situation involving check arisg&n someone deposits
money in a checking account and then writes chadkisessed to the bank,
ordering it to pay out of the account money to ¢gho®minated. In this
situation the bank’s customer is the drawer, th&kba the drawee, and the
nominee is the payee.

Cheque, being one of the negotiable instrumearide transferred, and can
be dishonored after presentment for payment whewn #ne drawn against
insufficient fund in the customer’s account.

Dishonor is the refusal of the bank to pay to teyee because the
customer does not have sufficient fund in his antowhenever, a check is
dishonored for insufficiency of funds, the dishangrbank must, at the
holder's request issue to him a certificate of pagyment, permitting a
simplified execution against the overdrawing cusgtom

The paper aims at exploring the legal and prakpecoblems surrounding
the dishonoring of checks due to insufficient fund.



Chapter 1
Resear ch proposal

Title of the resear ch paper

The legal and practical problems surrounding chdidthonored due to
insufficient fund in Ethiopia.

Statement of the problem

One of the practical problems related to the khéshonored due to
insufficient fund in Ethiopia occurs due to the baicctice and lack of
competence in the judiciary, the courts do not réaite the said cases or
suits speedily in accordance with the relevant igiom of the civil
procedure code and the commercial code. The leng#ysuits on check
created lack of confidence on people who frequemdly checks in business
transaction.

The other problem related to check without cagethat where courts fail
to adjudicate a suit or a case involving a chedkaeut sufficient cover in
accordance with the relevant law then the natibaak of Ethiopia
issued a directive to stop the practice of drawangheck without having
sufficient cover and to protect the payee underctheck. The issuance of
the directive resulted in other undesired consecggnthat is, the national
bank of Ethiopia has put in the directive it issyethalties for persons who
draw a check without having sufficient cover whidakes the wrongdoers
or persons that draw a check without sufficientecmubject to the directive,
the commercial code and the penal code. And thectilve could not be
effective due to some issues that are not includdoe directive.

The Ethiopian commercial code does not includenigasure of damages
for wrongful dishonor. When a wrongful dishonor ocdue to some error
of the bank and the drawer incurs damage because¢hein the payor bank
must be responsible for it. The law should incltide to protect the drawer.



Significance of the study

It is necessary to write the research to show thgmitude of the practical as
well as the legal problems surrounding cheque disterl due to insufficient
fund and proposes corrective measures to be taken.

1. The research would help to show the legal issuaseceto dishonoring
of a cheque

2. The study will propose some amendments to the comahdaw as well
as the directive issued by the Ethiopian natioaakb

3. The need to identify existing practical problem atelg to the
dishonoring of cheque due to insufficient fund.

Objective of the study

Considering the legal and practical problems daditnpact on the drawer
of a cheque and payee under the cheque, the sasdghé objective of fully
explaining the dishonoring of cheques due to inceffit fund and fully
explaining the legal and practical problems relatedishonoring of cheques
due to insufficient fund.

The study has the objective of analyzing the nafibank directive on
check drawn without sufficient cover and the conurarcode and the
problems related to the practice of the courts.

The study will propose an amendment of the promisf the commercial
code and also NBE directive with the view of avoglthe legal and the
practical problems surrounding cheque dishonoredtdunsufficient fund.

Literature Review

There are foreign literatures on the dishonoahghecks due to
insufficient fund. However, we do not have adequiteature in the
Ethiopian context concerned with the legal as aelthe practical problems
surrounding cheque dishonored due to insufficiantdf



Delimitation of the study

My research will only deal with the problems jp@ring to cheques issued
without sufficient fund against the provision oétbommercial code and the
directive of the national bank of Ethiopia. It doex include the dishonoring
of a cheque for any other reason except due tdficigmt fund.

Limitation of the study

The limitations of this paper are lack of relaliéelatures and the
availability of the court cases and the willingnesshe employee of the
court registrar to give the cases.

Resear ch M ethodology

The research methods used to get adequate itformabout the research
paper is reading and going through the differensi&hat is, the
commercial code, civil procedure code, NBE direxic.) the research
method also includes reading and going through $aokl other materials
related to the use of checks and dishonoring oflchand also going
through the different internet websites.

In addition, the research depends on intervieils manking professionals
and to assess the practical problems, court casegsidgments are used.



Chapter 2 Chegue

2.1. Definition of a cheque

Different scholars and different commercial law§irtkecheque in different
ways. | will try to show some of the definitionssgn by scholars.

A cheque (check-USA) is a negotiable instrumesiructting a financial
institution to pay a specific amount of a speatiicrency from a specified
demand account held in the drawer or depositorsenaith that institution.
Both the drawer and payee may be natural perstegat entities.

Mr. P.P.S Gogna has defined the term chequéaisod exchange, which
is drawn upon a banker and is always payable oradém

Mr. P.C Tulsian defines a cheque as a bill of ergeawhich is (a) drawn
on a banker (b) payable on deménd

Mr. M.C Kuchhal defines a cheque as:

A bill of exchange with two distinctive featureamely:
I It is always drawn on a banker, and
ii. Itis always payable on demahd

P. N Varshney defines cheque as a cheque is @f leidchange drawn on a
specified banker and not expressed to be payafhdewaise than on
demand,

| believe writing a lot of definitions is not imgant because definitions
given by scholars are similar. In most literatuckgeque is defined to be a
member of a bill of exchange with two additionadesstial characteristic i.e.
being always drawn on a banker and being payabteorand.

! http:/ en.wikipedia.org/wiki/cheque

2P.P.S Gogna, a textbook of mercantile law, 3rtdl@di S.G & company, p.439

® Tulsian P.C, business law“2dition, Tata McGraw-hill publishing, p 17.17

* Kuchhal M.C, mercantile law,"sedition, vikas publishing, p357

® Varshney P.N, banking law and practic® eglition, chand and sons publishers, p...



We have seen above some of the definitions giveschglars and we will
see some of the legal definitions given by diffé@mmercial laws from
where most countries of the world derive their riedpbe instruments law
from.
Cheque is defined in section 10 of the common theddeques Act of 1986
as

An unconditional order in writing that
(a) Is addressed by a person to another persog bdinancial institution;
and
(b) Is signed by the person giving it, and
(c) Requires the financial institution to pay om@ad a sum certain in
money®

The legal definition of the term “cheque” is caned in section 6 of the
negotiable instruments act, which reads under:

‘A cheque is a bill of exchange drawn on a spedibanker and not
expressed to be payable otherwise than on demand.

The detailed legal definition of a cheque comemfsection 73 of the bills
of exchange act 1882 as

“A cheque is an unconditional order in writigldressed by one person to
a banker; signed by the person giving it, requitingbanker to pay on
demand, or at a fixed or determinable future datm certain in money, to
a specified person or to the order of a specifissqn or bearer’”

The Ethiopian commercial code does not actualbyidie a clear definition
of a cheque but instead the code provides iniisl@B27 requirements that
every cheque should contain to be considered tdgjue under the
Ethiopian commercial cod@.

Despite the legal and highly technical definitiarisa cheque given to
cheque, | believe, in reality that it is a documedinpayment, signed by the
account holder payable on an individual or orgarmahat are recorded on
the cheque.

® Commonwealth cheques act (1986), section 10
" Negotiable instruments act (1881), section 6

8 Bills of exchange act (1882), section 73

® Commercial code of Ethiopia (1960), article 827



2.2Nature of a chequein general

There is not of course, enough money to go aramadwhat money is
available is frequently too physically awkward ®rnoved easily. Human
civilization has been able to create additionaksesi of money in the form
of transferable contractual debt.

Society solved the problem of the awkwardness®fhysical transfer of
money and the concomitant possibility of its thveffiile in transit, by putting
the money in the hands of a guarded depositorycdilp a bank) and then
issuing written orders (cheque) for the money téoraesferred to other
people *°

A withdrawal out of a bank deposit may be madéheycustomer or under
the customer’s authority, either in cash or infdren of a cashless payment,
either for the customer himself or in the form alyment to a third party.
And cheque is one of those methods where withdrauwtabf a bank deposit
can be made in the form of a cashless paymeneifotim of payment to a
third party.*!

When a person or organization opens a checkioguat, the depositor
receives a checkbook containing blank checks Heatépositor issues a
check with'” The cheque that is drawn against funds depositgduir
personal checking account is called a personalusiéq
Cheque is widely used because they are safer angl convenient than
cash. A person who has a checking account dodsanetto carry large
sums of money, which could be lost or stofén.

Even though cheque developed much later than thef leixchange, the
function of cheque has remained basically unaltexest the last 250
years:

10 3. Whaley Douglas, problems and materials on corciaidaw, 4" edition, p 305

1 Geva Benjamin, bank collection and payment trafmadst edition, oxford university press, p 107
2 World book of encyclopedia (2001), p 390

13 Microsoft Encarta (2007)

*Ibid at 12

15 K. Zweigert, international encyclopedia of comyiaealaw, Martinus Nishoff publisher, p 22



When we see the etymology of the word ‘cheque’ ntiost common
spellings of the word (in all its senses) were &hebheque and checque
from the 1600’s through 19000’s. Since 1800’'s,9pelling cheque has
become standard for the financial sense of the woBtitish English
(across the common wealth countries while only khecetained in its
other senses, thus distinguishing the two defingim writing).

On the other hand, check remains in use for fir@rsginse in American
Engliis;h. ®The spelling cheque is used in under the Ethioptanmercial
code.

A cheque is transferable from one holder to andilgenegotiation.
According to article 842 of the Ethiopian commekciade, a bearer cheque
or a cheque made payable to a specified persohichvwhe words ‘not to
bearer’ or any similar word have been inserteda=mnegotiated by simple
assignment® An order cheque or a cheque made payable to aisgeci
person is negotiated by the endorsement of theehdfdThough a cheque
can be transferred through negotiation, chequansapily a payment form,
and is by its nature intended to be presenteddpment immediately, and
not negotiated to a third party.

A cheque can be a two or three party instrumem. @erson who draws the
cheque is called the drawer. The banker on whorstiegque is drawn is
called the drawee; it is also referred to as thengebank’® And the person
on whom the cheque is drawn payable is called dyeg@

A cheque becomes a two party instrument when acwptd art 834 sub
article 1, the drawer draws the cheque to the drawevn order:* And
becomes a three party instrument when the dravesvgithe cheque for
account of a third party.

16 http:/ en.wikipedia.org/wiki/cheque

17 Ethiopian commercial code (1960), article 827-

18 |bid, article 842 sub article 1

ibid sub article 2

20 Abott Keith, business law™edition, 2002, Biddle Itd, p 301
L bid at 17, article 834 sub article 1

2 |bid, sub article 2



Other persons come to be a party if it is endor§kdn the endorsee will
become a party to a cheque according to articleoB4#2e Ethiopian
commercial code.

A cheque that is only drawn on a banfetan be drawn to bearer or to
order of a third persoff.According to the Ethiopian commercial code a
cheque can be drawn to the drawer’s own oftberit can be drawn for
account of a third perséh A banker can also draw it on itself and it is
called a cashiers cheqtfe.

The steps a cheque undergoes helps to get a betterstanding of how a
cheque works. The steps go as under:

Step 1 — drawer of the check had deposited ynautd the bank, which
becomes his debtor.

Step 2 — the drawer needs some cash, or to payosenetse (his creditor)
Step 3 the drawer writes of (draws) a check orbtre
Step 4 the creditor of the drawer goes to the battkthe check

Step 5 the bank pays the creditor of the drawemvehy required or with
the time limit given by the lai?

23 Ethiopian commercial code (1960), article 829

2 |bid article 834

%% |bid sub article 1

% |bid sub article 2

%" Ibid sub article 3

28 Geoffrey Lipscombe and keithpond, an introductimthe modern financial services industry,etlition,
financial world publishing, p...
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2.3 Historical background of cheque

The ancient Romans are believed to have usedrgnfean of cheque
known as praescriptiones in the first century B@riby the & century AD,
banks in Persia and other territories in the PerSiapire under the Sassanid
Empire issued letters of credit known as Sakks.

Between 1118 and 1307, it is believed the Knig¢gmgplar introduced a
cheque system for piligrims traveling to the hagd or across Europe. The
piligrims would deposit funds at one chapter hoasel then withdraw it
from another chapter at their destination by shgveirdraft of their claim.
These drafts would be written in a very complicatede only the templars
could decipher. The knights adopted it most likketyn the Muslims who
are known to have used the cheque or Sakk systera #ie times of Harun
alrashid (8 century)®

In the 9" century, a Muslin businessman could cash an éamly of the
cheque in China drawn on sources in Baghdad, gitradhat was
significantly strengthened in the".and 14" centuries, during the Mongol
Empire. Indeed, fragments found in the Cairo Gemidicate that in the 12
century cheques remarkably similar to our own virengse, only smaller to
save costs on the paper. They contain a sum taideapd then the order
“may so and so pay the bearer such and such amdurg’date and name of
the issuer are also apparéht.

The cheque had its origins in the ancient bankysgem, in which bankers
would issue orders at the request of their custenterpay money to
identified payees. Such an order was referred olak of exchange. The
use of bills of exchange facilitated trade by etiating the need for
merchants to carry large quantities of currenay. (@old) to purchase goods
and service&

2 http:/ en. Wikipedia.org/wiki/cheque
%0 |bid
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Mr. R. K Gupta explain the origin of cheque asph&ctice of cheque started
before the outbreak of civil war of 1642 when meartis used to leave their
money with goldsmiths. The merchants used to addsiesrt letter to
request to their goldsmiths authorizing the paynoéiihe sum due to their
creditor. The creditors was taking this letter otherity to the goldsmith’s
shop and receive the payment from the goldsmitlke. brchants were using
goldsmiths as their bankers and their accounts Wese/n as running
cashes and became popular. By 1678, the numbelddrgiths increased
and in London there were fifty- eight goldsmithsonkept running cashes of
various merchants. The copy of one of the instrumissued in favor of
goldsmiths is given below:

Mr. Thomas Feweles
| desire you to pay unto Mr. Samuetal, Howard aleomupon receipt hereof
the sum of nine pounds, thirteen shillings andosimce and place it to the
account of
19 august, 1675 your servant
9:13:6 Edmund Warcupp or
Mr. Thomas Feweles Goldsmith at his shop betweendémples gates
ffleetstreete?

2.4Essentials of a cheque

Since the Ethiopian commercial code does notigecthe definition of
cheque, in order to clarify definition of a cheaqueder the Ethiopian
commercial code, the following essentials of a cleeshould be analyzed.

1. The cheque should contain an unconditional daarbanker. If a cheque
Is payable out of a particular fund or payable ontingency, it cannot be a
cheque under the Ethiopian commercial code.

%2 R.K. Gupta, banking law and practic& edition, modern law publisher, p 483
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2. A cheque must be signed by the drawer to bdic elaeque under the
Ethiopian commercial code. Signature can be efikesonally or by
someone authorized to sign on his behalf.

3. The cheque must be for the payment of a cestaimof money only. The
sum must be expressed in words and figures.

4. The cheque should also contain the name ofdhsop who is to pay.
So the name of the banker who is to pay shoulddiedsin the cheque to be
considered a valid cheque under the Ethiopian cacialeode.

5. According to the Ethiopian commercial code ttee@ of the payment of
the cheque payment should be contained in the ehequ

6. The cheque should also indicate when and tloe pldiere the cheque is
drawn®

Under the Ethiopian commercial code, if a nediéianstrument does not
have the essential characteristics provided untietea827 then it does not
meet the legal definition of a cheque.

2.5Distinction between a chequeand a
bill of exchange

Even if most scholars say and also the historiaakround show that a
cheque is a bill of exchange, one can see therelifées below.
- A cheque is always drawn on a banker or the dramease of a
cheque is always a banker while a bill of exchasgesually drawn
on some person as well as a bariker.

33 Ethiopian commercial code (1960), article 827
% Ibid, article 829
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- A cheque does not require any acceptance. Chequessnted for
payment and not for acceptance. But a bill of ergeagenerally
requires acceptance before payment can be deméodethe
drawee®

- In the case of cheque, the payment can be coumelada.e. on
drawer’s request; the banker can stop the paynfentbeque. But in
bill of exchange, the payment of a bill of exchaeganot be
countermanded i.e. the drawer of a bill of exchareyeot stop the
parties from making paymert.

- Crossings apply only to cheque and unlike checauéd| of exchange
cannot be crossed.

2.6 Cheque legislationsin common law
and Civil law

2.6.1Cheque legislation under the common law
Jurisdiction

In the United Kingdom, cheques are governed byithef exchange Act,
as supplemented by the cheque act. As a rulefesatucommon law
countries, and hence, their laws of cheques, adelad on the bill of
exchange Act®

In common law jurisdictions, the applicable stagffectively defines a
cheque to be unconditional order in writing, addeels(or drawn) by one
person (the drawer) payable on demand, in sumicentanoney, to the
order of a specified person or to the bedter.

% supra at 34

% Ibid, article

%" Ibid article

2: Geva Benjamin, Bank collection and payment traisas, £' edition, oxford university press, p 140
Ibid p 141
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The British Bills of exchange Act 1882 furnishé@ tmodel for the law of
negotiable instruments of most members of the comwealth and of some
other countries which, at one time or another canger the influence of
English law.*

Moreover, it had a strong influence on the unifaragotiable instruments
law of 1896 of the united state of America. This,lan turn, influenced the
draftsmen of the uniform commercial code. Articlar®l 4 of the uniform
commercial code, although these two articles — whimve modernized the
law of negotiable instruments in the united stategpart jin many instances
from the earlier American act and, as a resultnftbe British Bills of
exchange act 1882. The American law in part remsimdar to the law
developed in England®!

In common the model statute of the English bilegs€hange Act of 1882 has
influenced law jurisdictions including jurisdictisrthat have been under
strong British influencé?

2.6.2Cheque legislations under the civil law jurisdiction

In civil law countries, cheques are governed btiustés modeled on 1931,
Geneva uniform law of cheques. The various natistaltes are
nonetheless non identic&f.

The negotiable instruments law of Ethiopian conuaicode is derived
from the uniform law of cheque and uniform law dfsbof exchangé?

In civilian world, the codification of negotiables a considerably longer
history than in common law countries.

At present — in the wake of unification effortstioé Hague conventions of
1910 and 1912 and Geneva conventions, most ofithidéasv countries have
introduced laws either adopting or showing theuiafice of the uniform law
of bill of exchange and uniform law of chedie.

% 1bid p 140

“1 K. Zweigert, international encyclopedia of compiaralaw, Martinus Nishoff publishers, p18

“2 Geva Benjamin, Bank collection and payment traiisas, £' edition, oxford university press, p 141
3 1bid p 100

4 Personal interview with W/O Kibre Moges

5 K. Zweigert, international encyclopedia of compiaralaw, Martinus Nishoff publishers, p18
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Many countries in different parts of the world,ielihhave preferred to draft
their own law, have in effect based them to a wenysiderable extent on the
Uniform law of bill of exchange and uniform law dieque?*®

2.7Presentment and dishonor of a cheque

Presentment of a cheque is defined as the produatian instrument to the
drawee for payment in black’s law dictiondfPresentment is also best
defined as the demand for payment made upon tiveedrar other payer by
the holder or on behalf of the hold®&r.

Though the primary relationship between a bankdrhas customer is that
of a debtor and creditor, the relationship impdkesobligation on the bank
to honor its customer’s cheque. The drawee of guhéaving sufficient
fund of the drawer, properly applicable to the papbof such cheque must
pay the cheque when the cheque is presented wiithitime limit provided
by the law.*®

According to the Ethiopian commercial code, a clesquist be presented
before the bank within the time limit given in aklé 855 of the commercial
code. According to the Ethiopian commercial codeeraod of six month is
considered sufficient time within which a chequestrhe presented for
payment?

A cheque may only be issued if the drawer hasdumth the drawee. The
existence of a previous cover or sufficient funtbbedrawing a cheque is
mandatory under article 830 of the Ethiopian conuma¢code. Even if the
non-existence of a previous cover does not affecialidity of the
cheque?

6 K. Zweigert, international encyclopedia of compiaralaw, Martinus Nishoff publishers, p19

47 Byran. A. Garner, black’s law dictionary" @dition,, west publishing, p1222

“8 J. Whaley Douglas, problems and materials on camwiaidaw, 4 edition, p 447

9 Interview with W/O Kibre Moges [head of law depaent of national bank of Ethiopia], Addis Ababa,
march 2008

*0 Ethiopian commercial code (1960), article 855

*L Ibid, article 830
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Though drawing a cheque without having sufficigr@vious cover does
not make the cheque invalid under the Ethiopianmeraial code; it
justifies the banker in dishonoring the chedfud/here the payee presents
the cheque for encashment or payment by exhibitiagheque and the
bank refuses to pay the cheque then we say thaeiehgglishonored.
Dishonoring is the refusal of the drawee to payptagee>

A cheque that is not honored because it contasdficient fund is called
insufficient cheque. It is also called dry chedumynced cheque, worthless
cheque etc.

A dishonored cheque can be a problem for an indalidr any size
company. There are both civil and criminal penaltethis unlawful act of
drawing a cheque without having previous sufficiemter, which goes
against article 830 of the Ethiopian commercialeeddishonoring and
drawing cheque without sufficient fund and direetissued to avoid this
unlawful act will be discussed in chapter 3.

2.8 Existing problem of the commercial code relating
the M easur e of damages for wrongful dishonor

A bank is responsible to its customer for damagesed by the wrongful
dishonor caused by some errors created by the kehkr laws like the
uniform commercial code include a provision thatldevith the measure of
damages for wrongful dishonor.

Liabilities of the bank can be limited to actuaheges proved and it can
also include damages for an arrest or other corseigl damages.

The Ethiopian commercial code should include aisrom that deals with
wrongful dishonor in order to protect drawers thisg accused or drawing a
cheque without sufficient fund erroneously. As macdid much people rely
on cheque in Ethiopia even with the advent of ebent payment like ATM,
the addition of this provision in the commerciatleawill contribute to the
smooth working of the system of cheque.

*2 |bid, sub article 1
%3 J. Whaley Douglas, problems and materials on cawiaidaw, 4" edition, p 447
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Chapter 3

Drawing cheque without sufficient fund
and dishonoring of cheque under the
Ethiopian law

3.1 reasons banks dishonor a chegue

To facilitate the use of cheques in settlementadiilities, it is necessary that
the cheques are honored and not bounced. But whleecaie does not meet
the requirement under the commercial law then Hrklvefuse payment and
dishonor the cheque. Here are some of the reasodsshonoring a cheque:

1.

When the funds in the customer’s account is incigffit to meet the
cheque.

. When the cheque is presented at the branch othethie branch

where customer has issued the cheque has his tacewunt.

When the cheque is presented before the date m whs written to
be payable or it is a post-dated cheque.

When the banker receives a notice of the deatlsafustomer.

. When the drawer gives the bank a stop payment.order

When the account of the drawer is closed.

. When the cheque is not presented within the timé tjiven by law.

. When the signature of the drawer is notlabke on the chequ¥

** Interview with W/O Kibre Moges [head of law depaent of national bank of Ethiopia], Addis Ababa,
march 2008
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3. 2reguirementsfor a chequeto be honored
under the Ethiopian commercial code

The banker isbound to honor the customers cheque provided the
conditions are fulfilled.
The requirements under the Ethiopian commerciat @é:

- Another requirement is under article 830 of the eercial code that
clearly put that a cheque may only be issued ifittagver has funds
with the drawee and in accordance with an expresalied
agreement under which the drawer has the righisfmode of the
funds by cheque. The existence of cover priorgoirgy a cheque is
an important requirement as it entails the dishimgoof the cheque
unless the requirement is fulfilled.

It should be noted that the fact that the drawesdwot have sufficient

fund does not affect the validity of the chequeoadimg to article 830

but justifies the banker in refusing payment of¢heque. So it is

essential that the account on which a cheque wgrdnaust have
sufficient fund>>

- The other requirement for a cheque to be remhby a banker is the
presentment within the proper time limit given bylfound under art 855 of
the Ethiopian commercial code. Thus A cheque thdtawn and payable
within Ethiopia require to be presented with a osable time of six months
according to article 855 of the Ethiopian commédrcaale. The banker is
bound to honor a cheque only when it's duly requtepay. According to
the Ethiopian commercial law, a period of 6 mostisonsidered sufficient
time within which a cheque must be presented fgnemt.>®

% Ethiopian commercial code (1960), article 830
%% |bid article 855



19

3.3 Drawing cheque without sufficient fund
and the dishonoring of a cheque

The deposits accepted by a banker are its liadslittpayable on demand so
it is under a statutory obligation to honor itstonser’s cheque. The drawee
bank will not be discharged unless it pays the abdq the one entitled to
obtain payment, as determined under the law.

The paying bank owes a duty to its customer to hbrsocheques if
properly drawn upon an in credit or within an agregerdraft facility and
duly presented by the holder.

The paying bank is obliged to honor his customeisque if the customer
has sufficient funds in his account to meet theyake’If the customer does
not have sufficient fund in his account to meetcheque, the banker may
refuse the payment on cheqtfSo the bank does not have a legal obligation
by reason of its contract with the customer to lmahe customer’s cheque
when they are drawn against insufficient fund s dccount.

Cheques are being used in commercial transactmoadbig way in Ethiopia.
And smooth working of the system of cheque depgrmhuihe honesty and
integrity of the parties but when the cheque isenéed by the banker for
payment and the banker finds that the cheque clbenpaid due to various
reasons, it has to dishonor the cheque. But chiggud has been used by
many by drawing a cheque without having sufficieimd in one’s account.

> R.K. Gupta, banking law and practic& edlition, modern law publisher, p 513
%8 |bid, p 514
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Cheque fraud is among the oldest and most comnramsfof financial

crime. Even with the emerging of electronic paymeoheques still are used
for millions of payments each year, making thenmiag target for

criminals. Drawing cheque without sufficient haweh one of the cheque
fraud used by coffee exporters when they used tchaige coffee from
coffee producers on a credit basis by writing & pased cheque
subsequently dishonored by banks when presentqhfonent due to
insufficient fund >

The coffee exporters neither paid the price ofcibitee prior to the date of
cheque nor deposit sufficient fund in their curr@ntount at which they
draw the cheque even after selling the coffee fieeamporters abroad and
collecting price of the coffee.

The coffee exporters who bought the coffee on tieBis without paying at
the time they were buying still did not pay thdexsl even after they export
the coffee and collected what is due to them froendoffee importers at
their current account with the bank and did notod@pvhat is collected
from the coffee at their current account with tla@lbon which they draw
the cheque.

When the coffee producers file a suit becausediffee exporters deceive
them, the court took a long time to give judgmesatshe national bank has
to issue a directive, as it is a regulatory bodgannection to the use of
cheque to safeguard the coffee producers. As theefa or coffee producers
had to suffer and also incur a lot of cost to gdgment due to the lengthy
trial Cheque is also regulated by the directivéhefNational Bank of
Ethiopia, directive No. SBB/31/200%.

The directive is issued to stop the dishonoringheque due to only
insufficient fund and to stop the practice of dresweho draw cheque on
their banker without having sufficient fund in thaccounf?

%9 personal interview with Ato wondemeneh [ head gsuision department of the national bank of
Ethiopia], march 2008

% Ibid

®1 proclamation No. SBB/31/2002, preamble
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The directive was issued to end the crisis inue of cheque and suffering
of the coffee producers and also to regulate thwitig of cheque without
cover.

3.3 Existing problemswith regard to
directive No. SBB/ 31/2002

Even if directive No. SBB/31/2002 was issued taineshe proper use of
current account and cheque and to stop the cheaue @ised by many. |
strongly believe it should be criticized on thddaling points:

1. It should be noted that directive No SBB/31/280@nly issued to
govern the dishonoring of cheque due to insufficfand according to art
1.5 of the directive that clearly states that tmeddive govern dishonoring of
cheque only on the ground that there is no sufitcoever.

The directive is not applicable to other reasathsas stop payment order.
So customers who do not have sufficient fund inr th@rent account will

draw a cheque and order the bank to stop paymenaue according to art
857 of the commercial coffethe stop payment order given by the drawer to
The bank gives sufficient authority for the bankdishonor the cheque or
Refuse payment so a drawer of a cheque can dr&aecaue and give stop
payment order to the bank.

| am of the opinion that if directive is issued tbe proper use of current
account and function of cheque then it should eadishonoring only on the
ground of insufficient cover because it createsag t@ cheat as customers
can draw a cheque to a drawer and give the batdpgayment order by
which the drawers will escape liability as the alrees not dishonored. In
the long run, customers who do not have sufficientl in their account will
develop a habit of stop payment order before ttiedque is dishonored for
insufficient fund because the directive does naetego stop payment.

%2 Ethiopian commercial code, article 857
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2. There were laws governing the dishonoring ofjcleeprior to the
issuance of the directive. There were also inghistto enforce these laws
such as courts before the national bank of Ethitggiaed the directive. This
Is clearly admitted by the directive itself underpreamble that reads
“whereas cheque as a negotiable instrument is neoedjand given legal
protection under Ethiopian law.

According to the directive if a drawer’s chequélishonored due to
insufficient fund, the banks will levy on the dravaefine of 5% of the
amount appearing on the dishonored cheque anclals® the drawer’s
current account at all their branches.

The drawer whose cheque is dishonored due to inmrff fund shall be
subjected to the commercial code and the penal ¢telenay defend civil
suit at courts of civil divisions in accordancelwihe commercial code and
civil procedure code. The drawer may also starmdioal charges and be
tried by penal code and criminal procedure codeadswlis penalized by the
directive.

Subjecting citizens to such confused directivei@alarly imposing
penalties has negative effects to citizens whachsgue in their business
transaction and as most merchants in Ethiopia lisgue even with the
coming of the electronic payment.

Due to may interview with Ato Wondemeneh, headupfesvision
department of the national bank of Ethiopia, thigonal bank currently
believes the directive is effective, as the nunddgrersons who draw a
cheque without having sufficient fund in their @nt account has reduced
considerably? | am of the opinion that the national bank of Bffia should
not be misled by the reduction of the number ofdievers without cover
due to the effectiveness of the directive.

8 personal interview with Ato wondemeneh [ heagesuision department of the national bank of
Ethiopia], march 2008
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Because the drawer and the holder of the chequaiatggamong
themselves or are mediatbg the drawee bank so that the drawer will not
suffer the penalty stated in the directive. Sorthgonal bank of Ethiopia
should not misled to thinking that people have geapdrawing without
having sufficient cover.

Drawers will continue to cheat creditors and esdeghdity by simply
abandoning their business or opening a new aceuitinta different identity
card and name by getting a new identity card wiibtlaer name from
another kebele as the Ethiopian government doelsawat the registration
India or the united states have, by which the gowent can keep track of
every individual from the particular registrationmber that every
individual is registered with. In the United Stateach individual in the
United States is required to register with US goueent by law.

Since individuals need the registration numbeiafoy official paper work
like to open a bank account, to buy saving bondiing medical insurance
etc. since we the Ethiopian government the registraystem it is easy for
people to commit a cheque fraud and escape witheytenalty as it is easy
to open a new bank account by getting a new idecditd from a new
kebele and with a new name.

3.In order to regain the current account servicesta have deleted the
name from the delinquent list, the conditions inGamust be fulfilled:

- The person must be suspended from use of curreatiatfor a
minimum of 18 months from the date of the closurthe account.

- The person must present satisfactory evidencestdBE with
respect to full settlement of all dishonored chegneé penalty charges
related to the earlier closure of current accoantt
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- Files with the NBE a written application, with tbepy to the federal
police commission, indicating his/her intention aanmitment to
operate current account honestly and carefullhénfaiture.

The closing of a current account for more thantone, the directive
imposes 10% fine of the amount stated in the checlnored due to
insufficient fund for a second time. If the dravpays this 10% fine and
fulfill all the condition stated under art 6 of tH&ective (conditions to
regains current account services). The drawer woelldllowed even where
his account is closed for a second time due tceguwd drawn without cover.

It should also be noted that the drawer whose ataswclosed for more
than 3 times can regain current account servidglig those conditions.
However, the fine to be imposed where an accourlbged 3 times or more
than 3 times is not provided in the directive.

A person might do this unlawful act of drawing chegqvithout sufficient
cover more than three times but the directive aom¢provide the fine to be
imposed. And also the penalty, for those who ethieidelinquent list for the
first time and for those who reenter should nothgesame if the directive
needs to be effective.

3.5Civil remediesfor the unlawful act of drawing
chegue without sufficient cover

There are civil and criminal penalties for the wfla act of drawing
cheque without insufficient cover. According toi@d 872 of the Ethiopian
commercial code, a holder can sue all personsliabla cheque
individually or collectively without being competl¢o observe the order in
which they have become bound.

Under article 873 of the Ethiopian commercial cdtde,code has stated
what can be claimed from those sued in article §h2. person can claim
- The unpaid amount of the cheque
- Interest at the legal rate as from the date ofgmtasent
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- The expenses of the protest or equivalent deabswatind of the
notices given and any other expenses
- A commission not exceeding one third percent

Cases involving a cheque is entertained by a sugnpracedure according

to article 284 of thesivil procedure code When weanalyze article 284 of
the civil procedure code, it tells us that all swithere the plaintiff seeks to
recover a debt or liquidated demand in money paylaplthe defendant with
or without interest arising from a contract, exgegsor implied such as a
cheque may at the choice of the plaintiff, be togtid upon payment of the
given court fee by presenting a statement of ckmehorsed “summary
procedure” and together with an affidavit madeHhwsy plaintiff or by any
other person who can swear to the facts founddarsthtement of claim.

According to article 285 of the civil procedure epdpon filing of a suit
according to article 284, the court, after the ddént is summoned in the
form prescribed by law and the court passes a jeddgend the defendant
does not appear and defend the suit except updyigppor and obtaining
leave to defend from the court. In sub article Zhefarticle 285, the in
default of such application by the defendant witihi@ period fixed by the
summons served upon him, then the court passeketnee according to the
words or the claim of the plaintiff.

3.5.1 Existing problem regarding the practice of the
courtsin entertaining cases involving a cheque
dishonored due to insufficient fund

In Ethiopia, a suit involving a dishonored chequ#hwr without interest is
entertained by a summary procedure when the dlanptis for a summary
procedure. The plaintiff when instituting the sshibuld include in the
statement of claim that he prefers a summary proeed

Where the plaintiff submit his statement of claimivwan affidavit and the
defendant is summoned in the form prescribed byatveand the defendant
does not apply for leave to defend, then the quastes a decree as per the
statement of claim.
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The practical problem is thus as to the defendaimgogiven a chance to
defend though he does apply for it. That is, whnendefendant does not
apply for a leave to defend, the court orders ttratdefendant appears and
defend the case. This is contrary to the law ttaées in article 285 of the
Ethiopian civil procedure code, which states thatdourt passes judgment
based on the statement of claim when the defertteas not apply leave and
it is granted.

Although cases involving a cheque must be dispoffespbeedily and
without full scale trial according to article 28#tbe civil procedure code,
takes a longer time to pass judgment. Becauseotlmtscdo not pass a
decree as per the statement of claim of the ptabut instead order or grant
a leave to defend to defendant even when they tappy for it. It should
be noted that in Ethiopia, where there is stilMye@liance on cheques, a
time-consuming court judgment would affect the sthaworking of the
system of cheque.

3.5.2 Holdings of the court

The first case, a case litigated between unitegrarmse and Ato Fekadu
Elfigid, where Ato Elfigid drew a cheque worth a00000 birr on 30/10/98
but when the cheque is presented for payment ¢edibank, it refused
payment or dishonored the cheque stating that teere sufficient fund in
the account of the drawer.

The plaintiff presented the statement of claimhi ¢ourt with an affidavit
made by the lawyer of the plaintiff according tace 284 of the civil
procedure code and the case to be seen by a sumpnmapdure. But the
court granted the defendant a leave to defend rffice

% United insurance v. At Fikadu Elfigid [1999] ca¥e 82269, first instance court
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The second case, which is litigated between w/onbyed Bekele and W/o
Mestawt Belachew and Ato legesse sahale, wheravihdefendants
(Mestawt Belachew and Legesse sahale) drew a cliegifeynishet
Bekele but when the plaintiff presented the cheéqu&/ogagen bank, the
bank dishonored the cheque stating the reasomhia is no sufficient fund
in the account of the drawer. When the second def@nAto Legesse
Sahale) told that he was not summoned properlycaliet decided that the
first judgment be cancelled and ordered that heldhme summoned
properly and ordered for him to appear and defaadtit®™

In both cases, the courts decided to grant leadefeend and making the
case take a longer time.

8 Woysnishet Bekele V. Mestawt Belachew and LegSss®lu
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Chapter 4

Conclusion and recommendation

4.1 Conclusion

A cheque is one of the means money is transfenraccashless payment
and also means money is protected from being stoltglle being
transferred. But still cheque fraud is among thestmadespread and
common crimes.

A cheque is not actually defined under the Ethiogiammercial code
instead provides lists of requirements that a gertagotiable instrument
should fulfill in order to be considered a legaéghe under the Ethiopian
law which is found in its article 827.

A cheque can be a two or a three party instrunidrg.person who draws
the cheque or the drawer when drawing a chequleeodrawee, it is
necessary according to the Ethiopian law that tleesafficient fund in the
hands of the drawee or the account or the accduhedolder.

The Ethiopian commercial law also in its articl®&3ates the necessity of
having sufficient previous cover before drawinghagque. A cheque is
presented for encashment within a period allowethbytaw. When a
cheque is presented and there is not sufficierdt mnhe account of the
drawer, then the bank refuses payment, we sayhingue is dishonored.
Insufficiency of funds is one of the reasons batikkonor a cheque.
Sometimes a wrongful dishonor might occur due taeserror created by
the bank.

In addition to the commercial code, there is adlive issued by the national
bank of Ethiopia by which the dishonoring of cheegigoverned.
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A case involving a dishonored cheque is heard fiynamary procedure at
the option of the plaintiff according to articlef28f the civil procedure
code.

4.2 Recommendations

Since Ethiopia still relies heavily on chequesitmportant that cheques are
used with honesty and without fraud. The smoothkugyof the system of
cheque depends upon the honesty and integrityegbelople using the
cheque, judiciary that can interpret the laws prigpend laws that can
contribute to the smooth working of the systemlwdque.

1. The commercial code should include the measurawiages for
wrongful dishonor in order to protect a drawer wdokeque is
erroneously dishonored by a bank.

2. The directive No SBB/31/2001 should include isssigsh as stop
payment order, the penalty for those who entedélmquent list for
the third time or more, and reduce the harsh pomesit as the
drawers of a dishonored cheque are subject to fyesna subject to
other laws (the criminal and civil law). Becauswiill affect the
people that use cheque in their business transactio

3. The government should adopt the registration systesnder to keep
track of the people that draw a cheque withouti@efit fund and
escape liability be getting a new identity card agadvhich the
directive can be effective.

4. The government should assign qualified judgesdaatinterpret the
law properly in order to make the practice of tbarts effective in
dealing with cases that involve a cheque.
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